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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

Sponsored by the Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code of
Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

WHO:
WHAT:

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

[Two Sessions]
March 12, 1996 at 9:00 am and
March 26, 1996 at 9:00 am
Office of the Federal Register Conference
Room, 800 North Capitol Street, NW.,
Washington, DC (3 blocks north of Union
Station Metro)
RESERVATIONS: 202-523-4538

WHEN:

WHERE:
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Presidential Documents

Title 3—

The President

Billing code 3195-01-P

Executive Order 12990 of February 29, 1996

Adjustments of Rates of Pay and Allowances for the
Uniformed Services, Amendment to Executive Order No.
12984

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 601 of Public Law
104-106, it is hereby ordered as follows:

Section 1. The rates of monthly basic pay (37 U.S.C. 203(a)), the rates
of basic allowances for subsistence (37 U.S.C. 402), and the rates of basic
allowances for quarters (37 U.S.C. 403(a)) for members of the uniformed
services and the rate of monthly cadet or midshipman pay (37 U.S.C.
203(c)(1)) are adjusted as set forth on the schedule attached hereto and
made a part hereof.

Sec. 2. The adjustments in rates of pay and allowances set forth on the
attached schedule are effective on January 1, 1996.

Sec. 3. Section 4 and Schedule 8 of Executive Order No. 12984 of December
28, 1995, are superseded.

THE WHITE HOUSE,
February 29, 1996.
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PAY AND ALLOWANCES OF THE UWIFORNED SERVICES {P2GR 3)
Part II--BASIC ALLOWANCE FOR QUARTERS RATES

Pay " without dependants wich
»

COMMISSIONED OFFICERS

0-10 $788.40 $50.70 §970.50
0-9 788.40 ’ $0.70 970.50
0-8 788,40 ) 50.7¢° 370.50
0-7 _ 788.40 50.70 970.50
0-6 723.30 39,60 973.90
0-5 = £96.60 33.00 842.40
0-4 645.60 26.70 742.50
0-3 517.50 22.20 §14.40
0-2 410.40 17.70 524.70
0-1 345.60 13.20 £68.90

COMMISSIONED OFFICERS WITH OVER 4 YEARS OF ACTIVE DUTY SERVICE AS AN ENLISTED
MEMBER OR WARRANT OFFICER. - :

0-3E $550.60 $22.20 $660.30
0-2E 474.90 17.70 $95.80
0-1E 408.30 13.20 550.50

WARRANT OFFICERS

w-5 $655.90 $25.20 $716.70
W-4 582.60 25.20 657.00
W-3 489.60 20.70 802.10
w-2 434.70 15.90 553.80
W-1 363.50 13.80 473.10
ERLISTED MEMBERS

E-9 - $478.50 $18.60 $630.60
E-8 - . 439,20 : 15.30 . 581.40
E-7 375.00 .l 12.00 539.70
E-B "339.50 . 5.90 498.90
E-5 313.20. 8.70 . 448.50
E-4 272.40. 8.10 390.00
E-3 267.30 . 7.80 . 363.00
E-2 217.20 7.20 345.60
E-1

193.50 : €.%0 : 345.60

Payment of the full rate of basic allpvance for gquarters at these rates to
members of the uniformad services without dependents is authorized by
section 403 of title 37, United States Code, and Part IV of Executive Order
11157, as amended. :

»

*+ Payment of the partial rate of basic allowance for quarters at these rates
to members of the uniformed services without dependents who, under section
403(b) or (¢} of title 37, United States Code, are not entitled to the full
rate of basic allowance for gquarters, is authorized by section 1009(c) (2} of
titl; 3?. United States Code, and Part IV of Executive Order 11157, as
amended.

Part ITI--BASIC ALLOWANCE FOR SUBSISTENCE

Officers {per month) $149.67
Enlisted Members {per day):

- E-1 (less than 4 All Other
Enlisted
When on leave or authorized to n:es: separately $6.59 ) $7.15
When rations in-kind are not available 7,43 ) ‘ ’8.'0;
When assigned to duty under emergency conditions 9.88 10.67

where no messing facilities of the United states
are available ’ . -

Part IV--RATX OF MONTHLY CADRT OR MIDSHIPMAN BAY

The rate of monthly cadet or midshipman pay authorized by section 203(c} {1} of
title 37, United States Code, is $55B.04.

FR Doc. 96-5263
Filed 3-1-96; 3:01 pm
Billing code 4410-01-C
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DEPARTMENT OF COMMERCE
Bureau of Export Administration

15 CFR Part 785

[Docket No. 960221039-6039-01]
RIN 0694—-AB31

Exports to Iran; Imposition of
Economic Sanctions

AGENCY: Bureau of Export
Administration.

ACTION: Final rule.

SUMMARY: The Bureau of Export
Administration (BXA) is amending the
Export Administration Regulations
(EAR) to reflect the imposition of
additional economic sanctions on Iran
as a result of the issuance of Executive
Order 12959 on May 6, 1995. The
Executive Order delegates
implementation responsibility to the
Department of the Treasury’s Office of
Foreign Assets Control (OFAC),
including authority for exports and
certain reexports.

EFFECTIVE DATE: March 5, 1996.

FOR FURTHER INFORMATION CONTACT:
Hillary Hess, Office of Exporter
Services, Bureau of Export
Administration, Telephone: (202) 482—
2440.

SUPPLEMENTARY INFORMATION:

Background

On May 6, 1995, President Clinton
issued Executive Order 12959 (60 FR
24757), imposing significant new
economic sanctions on Iran. The
effective date of the Executive Order
was May 7, 1995 at 12:01 EDT, except
that an effective date of June 6, 1995,
12:01 a.m. EDT applied for exports and
reexports under contracts that were
entered into prior to May 7, 1995, and
that were authorized pursuant to
regulations in force immediately prior to
May 6, 1995. The Department of the

Treasury’s Office of Foreign Assets
Control (OFAC) has responsibility for
implementing the Executive Order,
including issuing licenses for exports
and certain reexports to Iran. (See
OFAC’s Iranian Transactions
Regulations, 31 CFR part 560.) If OFAC
authorizes an export or reexport, no
separate authorization from BXA is
necessary. This rule makes clear that
enforcement action may be taken under
the EAR with respect to an export or
reexport prohibited both by the EAR
and by the Executive Order and not
authorized by OFAC.

Although the Export Administration
Act (EAA) expired on August 20, 1994,
the President invoked the International
Emergency Economic Powers Act and
continued in effect, to the extent
permitted by law, the provisions of the
EAA and the EAR in Executive Order
12924 of August 19, 1994, as extended
by the President’s notice of August 15,
1995 (60 Fed. Reg. 42767).

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.
0. 12866.

2. This rule involves collections of
information subject to the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.). These collections have been
approved by the Office of Management
and Budget under control numbers
0694-0005, 0694—-0007, and 0694—0010.
Notwithstanding any other provision of
law, no person is required to respond to
nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number.

3. This rule does not contain policies
with Federalism implications sufficient
to warrant preparation of a Federalism
assessment under Executive Order
12612.

4. The provisions of the
Administrative Procedure Act requiring
notice of proposed rulemaking, the
opportunity for public participation,
and a delay in effective date, are
inapplicable because this regulation
involves a military and foreign affairs
function of the United States (see 5
U.S.C. 553(a)(1)). Further, no other law
requires that a notice of proposed
rulemaking and an opportunity for
public comment be given for this rule.

Therefore, this regulation is issued in
final form. Although there is no formal
comment period, public comments on
this regulation are welcome on a
continuing basis. Comments should be
submitted to Hillary Hess, Office of
Exporter Services, Regulatory Policy
Division, Bureau of Export
Administration, Department of
Commerce, P.O. Box 273, Washington,
DC 20044.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule under 5 U.S.C.
553(a)(1) or by any other law, under
sections 3(a) and 4 (a) of the Regulatory
Flexibility Act (5 U.S.C. 603(a) and
604(a)) no initial or final Regulatory
Flexibility Analysis has to be or will be
prepared.

List of Subjects in 15 CFR Part 785

Exports.

Accordingly, Part 785 of the Export
Administration Regulations (15 CFR
Parts 730—-799) is amended as follows:

1. The authority citation for 15 CFR
Part 785 continues to read as follows:

Authority: Pub. L. 90-351, 82 Stat. 197 (18
U.S.C. 2510 et seq.), as amended; Pub. L. 95—
223, 91 Stat. 1626 (50 U.S.C. 1701 et seq.);
Pub. L. 95-242, 92 Stat. 120 (22 U.S.C. 3201
et seq. and 42 U.S.C. 2139a); Pub. L. 96-72,
93 Stat. 503 (50 U.S.C. App. 2401 et seq.), as
amended; Pub. L. 102-484, 106 Stat. 2575 (22
U.S.C. 6004); E.O. 12002 of July 7, 1977 (42
FR 35623, July 7, 1977), as amended; E.O.
12058 of May 11, 1978 (43 FR 20947, May
16, 1978); E.O. 12214 of May 2, 1980 (45 FR
29783, May 6, 1980); E.O. 12730 of
September 30, 1990 (55 FR 40373, October 2,
1990), as continued by Notice of September
25,1992 (57 FR 44649, September 28, 1992);
E.O. 12924 of August 19, 1994 (59 FR 43437,
August 23, 1994); E.O. 12938 of November
14, 1994 (59 FR 59099 of November 16,
1994); E.O. 12957 of March 15, 1995 (60 FR
14615 of March 17, 1995); E.O. 12959 of May
6, 1995 (60 FR 24757 of May 9, 1995); and
Notice of August 15, 1995, 60 FR 42767.

PART 785—[AMENDED]

2. Section 785.4 is amended by
adding paragraph (b) to read as follows:

§785.4 Country Groups T & V.

* * * * *
(b) Iran.

Note: The Treasury Department’s Office of
Foreign Assets Control (OFAC) administers a
comprehensive trade and investment
embargo against Iran under the authority of
the International Emergency Economic
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Powers Act of 1977, as amended, section 505
of the International Security and
Development Cooperation Act of 1985, and
Executive Orders 12957 and 12959 of March
15, 1995 and May 6, 1995, respectively. This
embargo includes prohibitions on export and
certain reexport transactions involving Iran,
including transactions dealing with items
subject to the EAR. (See OFAC'’s Iranian
Transactions Regulations, 31 CFR part 560.)

(1) The controls on exports and
reexports to Iran, as specified in the CCL
and in paragraph (d) of this section,
continue to apply. To avoid duplication,
exporters or reexporters are not required
to seek separate authorization from BXA
for an export or reexport subject both to
the EAR and to OFAC’s Iranian
Transactions Regulations. Therefore, if
OFAC authorizes an export or reexport,
no separate authorization from BXA is
necessary.

(2) Section 3 of the Executive Order
directs all agencies of the United States
Government to take all appropriate
measures within their jurisdiction to
carry out the order. Accordingly, no
validated license, general license or
other authorization constitutes authority
for any export or reexport prohibited by
the Iranian Transactions Regulations
unless authorized by OFAC, and no
person may export or reexport items
subject to both the EAR and OFAC’s
Iranian Transactions Regulations
without prior OFAC authorization. Any
export or reexport prohibited both by
the EAR and by the Executive Order and
not authorized by OFAC is a violation
of the EAR.

(3) Exporters should consult with
OFAC (Office of Foreign Assets Control,
U.S. Department of the Treasury, 1500
Pennsylvania Avenue, N.W., Annex,
2nd Floor, Washington, D.C. 20220.
Telephone (202) 622—2480) for
authorization for:

(i) Exports from the United States
involving Iran;

(ii) Exports or reexports to Iran from
a third country, when the exporter or
reexporter is a United States person (as
defined in OFAC’s Iranian Transactions
Regulations, 31 CFR part 560); or

(iii) Reexports to Iran of U.S.-origin
items that were subject to any export
license application requirements prior
to Executive Order 12959 of May 6,
1995.

(Office of Foreign Assets Control, U.S.
Department of the Treasury, 1500
Pennsylvania Avenue, N.W., Annex, 2nd
Floor, Washington, D.C. 20220. Telephone
(202) 622-2480.)

* * * * *

Dated: February 29, 1996.
Sue E. Eckert,

Assistant Secretary for Export
Administration.

[FR Doc. 96-5103 Filed 3-4-96; 8:45 am]
BILLING CODE 3510-DT-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 5

Delegations of Authority and
Organization; Technical Amendment

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; technical
amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
regulations for delegations of authority
to set forth the current organizational
structure of the agency as well as the
current addresses for headquarters and
field offices. This action is necessary to
ensure accuracy of the regulations.

EFFECTIVE DATE: March 5, 1996.

FOR FURTHER INFORMATION CONTACT:
Ellen Rawlings, Division of Management
Systems and Policy (HFA-340), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-443—
4976.

SUPPLEMENTARY INFORMATION: The
regulations are being amended in 21
CFR 5.100 to reflect the current
addresses for headquarters and for field
and district offices.

Notice and comment on these
amendments are not necessary under
the Administrative Procedure Act
because this is a rule of Agency
organization (5 U.S.C. 553(b)).

List of Subjects in 21 CFR Part 5

Authority delegations (Government
agencies), Imports, Organization and
functions (Government agencies).

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 5 is
amended as follows:

PART 5—DELEGATIONS OF
AUTHORITY AND ORGANIZATION

1. The authority citation for 21 CFR
part 5 continues to read as follows:

Authority: 5 U.S.C. 504, 552, App. 2; 7
U.S.C. 13843, 2271; 15 U.S.C. 638, 1261-1282,
3701-3711a; secs. 2-12 of the Fair Packaging
and Labeling Act (15 U.S.C. 1451-1461); 21
U.S.C. 41-50, 61-63, 141-149, 467f, 679(b),

801-886, 1031-1309; secs. 201-903 of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 321-394); 35 U.S.C. 156; secs. 301,
302, 303, 307, 310, 311, 351, 352, 354, 361,
362, 1701-1706; 2101, 2125, 2127, 2128 of
the Public Health Service Act (42 U.S.C. 241,
242, 242a, 2421, 242n, 243, 262, 263, 263b,
264, 265, 300u—300u-5, 300aa—1, 300aa—25,
300aa—-27, 300aa—28); 42 U.S.C. 1395y,
3246b, 4332, 4831(a), 10007-10008; E.O.
11490, 11921, and 12591, secs. 312, 313, 314
of the National Childhood Vaccine Injury Act
of 1986, Pub. L. 99-660 (42 U.S.C. 300aa—1
note).

§5.100 [Amended]

2. Section 5.100 is amended by
revising footnotes 9 and 12, and by
adding new footnote 17 to the entry for
“Division of Clinical Laboratory
Devices.”To read as follows:

§5.100 Headquarters.

* * * * *

Center for Biologics Evaluation and
Research®

* * * * *

Office of Device Evaluation12
* * * * *
Division of Clinical Laboratory
Devicesl?
* * * * *

Dated: February 26, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-4977 Filed 3—-4-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE

28 CFR Part 52

[AG ORDER No. 2012-96]

RIN 1105-AA43

Revision of Policy Concerning

Consent To Try Civil Matters Before
Magistrate Judges

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: The United States Department
of Justice is publishing a final rule to
revise and clarify Department policy
concerning consent to try civil matters
before magistrate judges.

EFFECTIVE DATE: This final rule is
effective March 5, 1996.

FOR FURTHER INFORMATION CONTACT:
Mary C. Morgan, Deputy Assistant
Attorney General, Office of Policy

9 Mailing address: 1401 Rockville Pike, suite
200N, Rockville, MD 20852-1448.

12 Mailing address: 9200 Corporate Blvd.,
Rockville, MD 20850.

17 See footnote 13.
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Development, Department of Justice,
Washington, DC 20530, telephone (202)
514-0052.

SUPPLEMENTARY INFORMATION: A working
group consisting of representatives from
senior Justice Department offices and
litigating divisions and the United
States Attorneys’ Offices reviewed the
Department’s policy concerning consent
to try civil matters before magistrate
judges. As a result of this review, the
Department reaffirms its existing policy
of encouraging the use of magistrate
judges to assist the district courts in
resolving civil disputes whenever
possible, as set forth in 28 CFR 52.01,
but makes several clarifying changes.

Paragraphs (1) through (4) of
§52.01(a) merely summarize provisions
of federal statutory and case law set
forth elsewhere. This rule eliminates
those paragraphs, thus streamlining the
Code of Federal Regulations.

This rule deletes from §52.01(b) the
two sentences immediately following
paragraph (7). The first sentence—
referring to cases “‘involving significant
rights of large numbers of persons, or
complex, sensitive, or unusually
important issues”—is unnecessary and
inconsistent with existing Department
policy set forth elsewhere in this Part.
Instead, this rule amends §52.01(b)(1) to
include a reference to the involvement
of significant rights of large numbers of
persons as a factor to be considered
relating to the complexity of the case.

The second sentence—referring to a
formal consultation process with the
appropriate Assistant Attorney
General—is unnecessary given the large
number of cases in which a consultation
with the Assistant Attorney General is
not required because redelegation
authority has been exercised. This rule
amends §52.01(b) to require that the
determination by the government
attorney whether to consent to a trial
before a magistrate judge simply be
made “‘with the concurrence of his or
her supervisor.” The rule retains the
requirement currently existing in
§52.01(d), but incorporates it into
§52.01(c), for consultation with the
appropriate Assistant Attorney General
regarding consent to an appeal to the
district court rather than to the court of
appeals but deletes the phrase “to a trial
before a magistrate.” The rule amends
§52.01(b) by adding the phrase “‘as set
forth in this paragraph’ to clarify that
the determination is based upon
consideration of all the enumerated
factors.

This rule conforms the terminology of
§852.01 and 52.02 to the Judicial
Improvements Act of 1990, Pub. L. 101-
650, section 321, which changed the

designation of persons appointed under
28 U.S.C. 631 from United States
magistrate to that of United States
magistrate judge.

Administrative Procedure Act 5 U.S.C.
553

Because these regulations relate to
agency management or personnel, the
Department of Justice finds good cause
for exempting them from the provision
of the Administrative Procedure Act (5
U.S.C. 553) requiring notice of proposed
rulemaking, the opportunity for public
comment, and delay in effective date.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this final
rule and, by approving it, certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, section 1(b). The Attorney
General has determined that this rule is
not a significant regulatory action under
Executive Order 12866, section 3(f),
and, accordingly, this rule has not been
reviewed by the Office of Management
and Budget.

List of Subjects in 28 CFR Part 52

Courts.

Accordingly, for the reasons set forth
in the preamble, part 52 of chapter | of
Title 28 of the Code of Federal
Regulations is amended as follows:

PART 52—PROCEEDINGS BEFORE
U.S. MAGISTRATE JUDGES

1. The heading for Part 52 is revised
to read as set forth above.

2. The authority citation for part 52
continues to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3401(f).

3. Section 52.01 is revised to read as
follows:

§52.01 Civil proceedings: Special master,
pretrial, trial, appeal.

(a) Sections 636 (b) and (c) of title 28
of the United States Code govern
pretrial and case-dispositive civil
jurisdiction of magistrate judges, as well
as service by magistrate judges as
special masters.

(b) It is the policy of the Department
of Justice to encourage the use of
magistrate judges, as set forth in this
paragraph, to assist the district courts in
resolving civil disputes. In conformity
with this policy, the attorney for the
government is encouraged to accede to

a referral of an entire civil action for
disposition by a magistrate judge, or to
consent to designation of a magistrate
judge as special master, if the attorney,
with the concurrence of his or her
supervisor, determines that such a
referral or designation is in the interest
of the United States. In making this
determination, the attorney shall
consider all relevant factors,
including—

(1) The complexity of the matter,
including involvement of significant
rights of large numbers of persons;

(2) The relief sought;
(3) The amount in controversy;

(4) The novelty, importance, and
nature of the issues raised;

(5) The likelihood that referral to or
designation of the magistrate judge will
expedite resolution of the litigation;

(6) The experience and qualifications
of the magistrate judge; and

(7) The possibility of the magistrate
judge’s actual or apparent bias or
conflict of interest.

(c) (1) In determining whether to
consent to having an appeal taken to the
district court rather than to the court of
appeals, the attorney for the government
should consider all relevant factors
including—

(i) The amount in controversy;

(ii) The importance of the questions of
law involved;

(iii) The desirability of expeditious
review of the magistrate judge’s
judgment.

(2) In making a determination under
paragraph (c)(1) of this section the
attorney shall, except in those cases in
which delegation authority has been
exercised under 28 CFR 0.168, consult
with the Assistant Attorney General
having supervisory authority over the
subject matter.

§52.02 [Amended]

4. Section 52.02 is amended by
removing the word *‘magistrate”
wherever it appears and adding, in its
place, “magistrate judge’ and by
removing the word *“‘magistrate’s”
wherever it appears and adding, in its
place, “magistrate judge’s”.

Dated: February 26, 1996.

Janet Reno,
Attorney General.
[FR Doc. 96-4927 Filed 3—-4-96; 8:45 am]

BILLING CODE 4410-01-M
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FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA-7636]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (**Susp.”) listed in the third
column of the following tables.
ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Robert F. Shea Jr., Division Director,
Program Implementation Division,
Mitigation Directorate, 500 C Street,
SW., Room 417, Washington, DC 20472,
(202) 646-3619.

SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq., unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities

will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas
(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column.

The Acting Associate Director finds
that notice and public comment under
5 U.S.C. 553(b) are impracticable and
unnecessary because communities listed
in this final rule have been adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Acting Associate Director has
determined that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because the National
Flood Insurance Act of 1968, as
amended, 42 U.S.C. 4022, prohibits
flood insurance coverage unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Paperwork Reduction Act

This rule does not involve any
collection of information for purposes of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
October 26, 1987, 3 CFR, 1987 Comp.,
p. 252.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp., p. 309.

List of Subjects in 44 CFR Part 64

Flood insurance, Floodplains.

Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED)]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§64.6 [Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:
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Date certain
Federal assist-
. Current ef-
State/location ComNmunlty Effective date of eligibility fective map ance no longer
0. date available in
special flood
hazard areas
Region VI
Texas: Terrell, city of, Kaufman County ............. 480416 | June 18, 1976, Emerg; Sept. 30, 1980, Reg; 03-04-96 | Mar. 4, 1996.
Mar. 4, 1996, Susp.
Region Il
New York: Clarence, town of, Erie County ........ 360232 | Apr. 4, 1975, Emerg; Apr. 1, 1982, Reg; Mar. 03-05-96 | Mar. 5, 1996.
5, 1996, Susp.
Region 1l
Pennsylvania:
Fayette City, borough of, Fayette County ... 420464 | July 30, 1975, Emerg; Feb. 3, 1982, Reg; Mar. 12-19-95 Do.
5, 1996, Susp.
North Charleroi, borough of, Washington 422137 | Dec. 13, 1974, Emerg; July 16, 1981, Reg; |  ...... do Do.
County. Mar. 5, 1996, Susp.
West Virginia:
Bath, town of, Morgan County ..........c......... 540005 | May 20, 1975, Emerg; Jan. 20, 1980, Reg; 03-05-96 Do.
Mar. 5, 1996, Susp.
Morgan County, unincorporated areas ....... 540144 | Oct. 28, 1975, Emerg; July 1, 1987, Reg; Mar. | ... do Do.
5, 1996, Susp.
Paw Paw, town of, Morgan County ............ 540252 | Oct. 2, 1975, Emerg; Nov. 2, 1984, Reg; Mar. | ... do Do.
5, 1996, Susp.
Region V
Indiana: Tipton, city of, Tipton County ............... 180255 | Oct. 29, 1975, Emerg; Mar. 5, 1996, Reg; Mar. |  ...... do Do.
5, 1996, Susp.
Michigan:
Plymouth, city of, Wayne County ................ 260236 | Aug. 6, 1975, Emerg; Feb. 18, 1981, Reg; 01-05-96 Do.
Mar. 5, 1996, Susp.
Plymouth, Charter township of, Wayne 260237 | Aug. 6, 1975, Emerg; Mar. 2, 1981, Reg; Mar. | ... do | Do.
County. 5, 1996, Susp.
Minnesota:
Aitkin County, unincorporated areas ........... 270628 | Apr. 23, 1974, Emerg; Mar. 15, 1982, Reg; 02-02-96 Do.
Mar. 5, 1996, Susp.
Hopkins, city of, Hennepin County .............. 270166 | May 2, 1974, Emerg; May 5, 1981, Reg; Mar. 12-19-95 Do.
5, 1996, Susp.
Wisconsin:
Cadott, village of, Chippewa County ........... 550043 | Jan. 23, 1975, Emerg; Mar. 5, 1996, Reg; Mar. 03-05-96 Do.
5, 1996, Susp.
Dane County, unincorporated areas ........... 550077 | Oct. 20, 1972, Emerg; Sept. 29, 1978, Reg; | ... do Do.
Mar. 5, 1996, Susp.
Madison, city of, Dane County .................... 550083 | July 17, 1975, Emerg; Sept. 30, 1980, Reg; |  ...... do Do.
Mar. 5, 1996, Susp.
Middleton, city of, Dane County .................. 550087 | June 27, 1974, Emerg; May 1, 1980, Reg; | ... do Do.
Mar. 5, 1996, Susp.
Region VI
Louisiana: Duson, town of, Lafayette County .... 220104 | Nov. 11, 1975, Emerg; Sept. 30, 1981, Reg; 02-02-96 Do.
Mar. 5, 1996, Susp.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Rein.—Reinstatement; Susp.—Suspension.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance.”)

Issued: February 27, 1996.
Richard W. Krimm,

Acting Associate Director, Mitigation
Directorate.

[FR Doc. 96-5088 Filed 3-4-96; 8:45 am]
BILLING CODE 6718-05-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 0, 2, 5, 21, 22, 23, 25, 73,
78, 80, 90, 94, and 95

[FCC 95-423]

Reorganization of the Compliance and
Information Bureau

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action restructures the
Compliance and Information Bureau.
The Commission reviewed the

operations of the Bureau in light of
principles of the National Performance
Review to makes its operations more
cost effective and to privatize those that
could be handled by the private sector.
It is the intent of this action to improve
service to the public at a reduced cost.

EFFECTIVE DATE: February 9, 1996.

FOR FURTHER INFORMATION CONTACT:
Wayne T. McKee, Compliance and
Information Bureau, Federal
Communications Commission,
Washington, D.C. 20554, (202) 418—
1191.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order,
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FCC 95-423, adopted October 6, 1995,
and released, February 9, 1996. The full
text of this Order is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239) 1919 M Street, NW,
Washington, DC. The complete text may
be purchased from the Commission’s
copy contractor, International
Transcription Services, 2100 M Street
NW, Washington, DC 20037, telephone
(202) 857-3800.

Summary of Order

1. The Commission completed a full
review of the mission, processes, and
organization of the Compliance and
Information Bureau and has determined
to make changes to them in order to
create a more effective organization
within the limits of our budgetary
constraints.

2. The Commission will automate the
high frequency direction-finding
network by installing new technology
which can be remotely-controlled from
a single office. The Commission will
also establish a complaint and inquiry
intake center, with a toll-free (800 or
888) number, to centralize and make
more efficient agency provision of
information and processing of
complaints. The Commission will close
its offices in Buffalo, New York; Miami,
Florida; St. Paul, Minnesota; Norfolk,
Virginia; Portland, Oregon; Houston,
Texas; San Juan, Puerto Rico;
Anchorage, Alaska; and Honolulu,
Hawaii. Two technical staff will be
retained in each of these cities as
resident enforcement agents. The
remaining offices will be fully staffed
and equipped to maintain the
Commission’s Enforcement program.

3. The amendments adopted pertain
to agency organization, procedure, and
practice. Consequently, the requirement
of notice and comment and the effective
date provisions of the Administrative
Procedures Act, 5 U.S.C. §553(b), (d),
do not apply.

4. Authority for the amendments
adopted is contained in Sections 4(i),
5(b), 5(c)(1) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 88 154(i), 155(b),
155(c)(1), 303(r).

List of Subjects
47 CFR Part O

Organization and functions
(Goverment agencies), Delegation of
authority.

47 CFR Part 2

Communications equipment, Imports.

47 CFR Part 5
Monitoring stations, Radio.
47 CFR Part 21

Monitoring stations, Radio.
47 CFR Part 22

Monitoring stations, Radio.
47 CFR Part 23

Monitoring stations, Radio.
47 CFR Part 25

Monitoring stations, Radio.
47 CFR Part 73

Monitoring stations, Radio
broadcasting.

47 CFR Part 78

Monitoring stations, Radio.
47 CFR Part 80

Communications equipment,
Inspections, Marine safety, Monitoring
Stations, Overtime Compensation,
Radio, Telegraph, Telephone, Vessels.

47 CFR Part 90

Monitoring stations, Radio.
47 CFR Part 94

Monitoring stations, Radio.
47 CFR Part 95

Monitoring stations, Radio.
Federal Communications Commission.
William F. Caton,

Acting Secretary.

Final Rules

Title 47 of the Code of Federal
Regulations, Parts 0, 2, 5, 21, 22, 23, 25,
73, 78, 80, 90, 94, and 95 are amended
as follows:

PART 0—COMMISSION
ORGANIZATION

1. The authority citation for Part O
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended: 47 U.S.C. 155

2. Section 0.5 is amended by adding
paragraph (a)(15) to read as follows:

80.5 General description of Commission
organization and operations.

(a) * X *
(15) Compliance and Information

Bureau.
* * * * *

3. Section 0.111 and its preceding
centered heading are revised to read as
follows:

Compliance and Information Bureau

§0.111 Functions of the Bureau.

(a) Enforce the Commission’s Rules
and Regulations; provide support to
other governmental units, investigate all
non-government communications
matters; issue sanctions.

(b) Disseminate to the public on a
local basis information regarding
communications issues and
Commission rules, policies, and
programs.

(c) Collect information through a
customer intelligence network to inform
the Commission on the needs of its
customer and on the impact of
regulations and necessary refinements
to them as suggested by the users and
the public.

(d) Participate in international
conferences dealing with monitoring
and measurement; serve as the point of
contact for the U.S. Government in
matters of international monitoring,
fixed and mobile direction-finding, and
interference resolution. Provide
technical and administrative support on
the administration of the ITU
Fellowship program and oversee
coordination of non-routine
communications and materials between
the Commission and international or
regional public organizations or foreign
administrations.

(e) Reduce or eliminate interference to
authorized communications. Promote
private sector solutions to interference
problems; investigate and resolve those
unsuitable for private sector resolution
or where the private sector is unable to
provide solutions. Work, in conjunction
with the Office of Engineering and
Technology, with technical standards
bodies.

(f) Perform investigations in support
of Commission policies.

(9) Maintain, operate, and manage the
toll-free telephone receiving center for
complaint and inquiries. Coordinate
with the Office of Public Affairs and
maintain liaison with the rest of the
agency to ensure that the needs of the
public for information are handled
promptly, accurately, and
comprehensively and that complaints
are directed to those charged with acting
upon them.

(h) Under the general direction of the
Defense Commissioner, coordinate the
defense activities of the Commission,
and provide support to the Defense
Commissioner in his participation in the
Joint Telecommunication Resources
Board and the National Security
Telecommunications Advisory
Committee, including recommendation
of national emergency plans and
preparedness programs covering
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Commission functions during national
emergencies. Support the Chief,
Common Carrier Bureau on assignment
of Telecommunications Service Priority
System priorities and the administration
of this system. The Chief, Compliance
and Information Bureau, or the designee
of that person, acts as the FCC Defense
Coordinator and the principal of the
Commission to the National
Communications System.

4. Section 0.185 is amended by
revising the introductory text and
paragraphs (a) and (b) to read as follows:

§0.185 Responsibilities of the bureaus
and staff offices.

The head of each of the bureaus and
staff offices, in rendering assistance to
the Chief, Compliance and Information
Bureau in the performance of that
person’s duties with respect to defense
activities will have the following duties
and responsibilities:

(a) To keep the Chief, Compliance and
Information Bureau informed of the
investigation, progress, and completion
of programs, plans, or activities with
respect to defense in which they are
engaged or have been requested to
engage.

(b) To render assistance and advice to
the Chief, Compliance and Information
Bureau on matters which relate to the
functions of their respective bureaus or
staff offices.

* * * * *

5. Section 0.284(a)(3) and (a)(4) are

revised to read as follows:

§0.284 Actions taken under delegated
authority.
a * * *

(3) Requests for waiver of tower
painting and lighting specifications-
Wireless Telecommunications Bureau.

(4) Matters involving emergency
communications, including the issuance
of Emergency Alert System
Authorizations (FCC Form
392)—Compliance and Information
Bureau.

* * * * *

§0.311 [Amended]

6. Section 0.311 is amended by
removing the words, “Chief, Field
Operations Bureau, or his designee,”
and adding in their place, ‘““Chief,
Compliance and Information Bureau, or
that person’s designee,” wherever they
occur and by removing the words,
“Field Operations Bureau’ and adding
in their place ““Compliance and
Information Bureau’” wherever they
occur.

§0.445 [Amended]

7. Section 0.445(g) is amended by
removing the words, ‘“‘FOB Manual’’ and

adding in their place, “CIB Manual”
wherever they occur and by removing
the words, “‘Field Operations Bureau”
and adding in their place, “Compliance
and Information Bureau’ wherever they
occur.

§80.15, 0.91, 0.121, 0.317, 0.332, 0.387,
0.401, 0.431, 0.443 [Amended]

8. Sections 0.15(i), 0.91(1), 0.121(a),
0.317, 0.332(d), 0.332(h), 0.387(b),
0.401(a)(4), 0.431, and 0.443 are
amended by removing the words “Field
Operations Bureau” and adding in their
place, “Compliance and Information
Bureau” wherever they occur.

PART 2—FREQUENCY ALLOCATION
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

1. The authority citation for Part 2
continues to read as follows:

Authority: Sec. 4, 302, 303, and 307 of the
Communications Act, as amended, 47 U.S.C.
Sections 154, 302, 303, and 307, unless
otherwise noted.

2. Section 2.1204(a)(4) is amended by
revising the third sentence to read as
follows:

§2.1204 Import conditions.

(a)* * *

(4) * * *Prior to importation of
more than ten units, written approval
must be obtained from the Chief,
Compliance Division, Compliance and

Information Bureau, FCC.* * *
* * * * *

PART 5—EXPERIMENTAL RADIO
SERVICES (OTHER THAN
BROADCAST)

1. The authority citation for Part 5
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.
Interpret or imply sec. 301, 48 Stat. 1081, as
amended; 47 U.S.C. 301.

8§5.67 [Amended]

2. Section 5.67(d)(2) is amended by
removing the words, “Field Operations
Bureau” and adding in their place,
“Compliance and Information Bureau™
wherever they occur.

PART 21—DOMESTIC PUBLIC FIXED
RADIO SERVICES

1. The authority citation for Part 21
continues to read as follows:

Authority: Secs. 1, 2 4, 201-205, 208, 215,
218, 303, 307, 313, 403, 404, 410, 602, 48
Stat. as amended, 1064, 1066, 1070-1073,
1076, 1077, 1080, 1082, 1083, 1087, 1094,
1098, 1102; 47 U.S.C. 151, 154, 201-205, 208,
215, 218, 303, 307, 313, 314, 403, 404, 602;
47 U.S.C. 552, 554.

§21.113 [Amended]

2. Section 21.113(c)(2) is amended by
removing the words, “Field Operations
Bureau” and adding in their place,
“Compliance and Information Bureau”
wherever they occur.

PART 22—PUBLIC MOBILE SERVICE

1. The authority citation for Part 22
continues to read as follows:

Authority: 47 U.S.C. 154, 303, unless
otherwise noted.

§22.369 [Amended]

2. Section 22.369(c)(3) is amended by
removing the words, ‘“Field Operations
Bureau” and adding in their place,
“Compliance and Information Bureau”
wherever they occur.

PART 23—INTERNATIONAL FIXED
PUBLIC RADIOCOMMUNICATIONS
SERVICES

1. The authority citation for Part 23
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066, 1082
as amended; 47 U.S.C. 154, 303. Interpret or
apply sec. 301, 48 Stat. 1081; 47 U.S.C. 301.

§23.20 [Amended]

2. Section 23.20(e)(2) is amended by
removing the words, “Field Operations
Bureau’ and adding in their place,
“Compliance and Information Bureau”
wherever they occur.

PART 25—SATELLITE
COMMUNICATIONS

1. The authority citation for Part 25
continues to read as follows:

Authority: Secs. 25.101 to 25.601 issued
under Sec. 4, 48 Stat. 1066, as amended; 47
U.S.C. 154. Interpret or apply secs. 101-104,
76 Stat. 419-427; 47 U.S.C. 701-744; 47
U.S.C. 554.

§25.203 [Amended]

2. Section 25.203(g)(2) is amended by
removing the words, “Field Operations
Bureau” and adding in their place,
“Compliance and Information Bureau”
wherever they occur.

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73 to
read as follows:

Authority: 47 U.S.C. 154, 303, 334.

§73.1030 [Amended]

2. Section 73. 1030(c)(2) is amended
by removing the words, ‘“‘Field
Operations Bureau” and adding in their
place, “Compliance and Information
Bureau’ wherever they occur.
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PART 78—CABLE TELEVISION RELAY
SERVICE

1. The authority citation for Part 78
continues to read as follows:

Authority: Secs. 2, 3 ,4, 301, 303, 307, 308,
309, 48 Stat., as amended, 1064, 1065, 1066,
1081, 1082, 1083, 1084, 1085; 47 U.S.C. 152,
153, 154, 301, 303, 307, 308, 309.

§78.19 [Amended]

2. Section 78.19(e)(2) is amended by
removing the words, ““Field Operations
Bureau” and adding in their place,
“Compliance and Information Bureau”
wherever they occur.

PART 80—STATIONS IN THE
MARITIME SERVICES

1. The authority citation for Part 80
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303, unless
otherwise noted. Interpret or apply 48 Stat.
1064-1068, 1081-1105, as amended; 47
U.S.C. 151-155, 301-609; 3 UST 3450, 3 UST
4726, 12 UST 2377.

§80.21 [Amended]

2. Sections 80.21(b)(1) and 80.59(e)
are amended by removing the words,
“Field Operations Bureau’ and adding
in their place, “Compliance and
Information Bureau’ wherever they
occur.

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for Part 90
continues to read as follows:

Authority: Sections 4, 303, and 332, 48
Stat. 1066, 1082, as amended; 47 U.S.C. 154,
303, and 332, unless otherwise noted.

§90.177 [Amended]

2. Section 90.177(d)(2) is amended by
removing the words, “Field Operations
Bureau’ and adding in their place,
“*Compliance and Information Bureau”
wherever they occur.

PART 94—PRIVATE OPERATIONAL-
FIXED MICROWAVE SERVICE

1. The authority citation for Part 94
continues to read as follows:

Authority: Sections 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303, unless
otherwise noted.

§94.25 [Amended]

2. Section 94.25(i)(2) is amended by
removing the words, ““Field Operations
Bureau” and adding in their place,
“Compliance and Information Bureau”
wherever they occur.

PART 95—PERSONAL RADIO
SERVICES

1. The authority citation for Part 95
continues to read as follows:

Authority: Secs. 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303.

§95.39 [Amended]

2. Section 95.39 is amended by
removing the words, ““Field Operations
Bureau” and adding in their place,
“Compliance and Information Bureau”
wherever they occur.

[FR Doc. 96-5041 Filed 3-4-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 90
[PR Docket No. 93-35; FCC 96-53]

Channel Exclusivity to Qualified
Private Paging Systems at 929-930
MHz

AGENCY: Federal Communications
Commission.

ACTION: Final Rule.

SUMMARY: In this Memorandum Opinion
and Order, the Commission reviews six
petitions for reconsideration and/or
clarification of the PCP Exclusivity
Order in this docket establishing
channel exclusivity for qualified local,
regional, and nationwide paging
systems in the 929-930 MHz band, and
grants the petitions in part and denies
them in part. The petitions requesting
exclusivity to regional 929 MHz systems
in regions defined by state borders,
rather than based on their actual service
areas, are denied. The petitions that
seek to increase the maximum
transmitter power for local and regional
systems are granted. Additionally, the
Commission partially grants certain
pending waiver requests of incumbent
licensees seeking additional time to
comply with multi-frequency
transmitter specifications. The intended
effect of this order is to affirm that
exclusivity to regional 929 MHz systems
is granted based on the service area as
set forth in the PCP Exclusivity Order
and to amend the rules to facilitate the
rapid and efficient licensing of paging in
the 929-930 MHz band. These
amendments to the regional channel
exclusivity scheme established in the
PCP Exclusivity Order will facilitate the
development of seamless, wide-area 900
MHz paging systems.

EFFECTIVE DATE: April 4, 1996.

FOR FURTHER INFORMATION CONTACT:
Mika Savir, Commercial Wireless
Division, Wireless Telecommunications
Bureau, at (202) 418-0620.

SUPPLEMENTARY INFORMATION: This
Memorandum Opinion and Order in PR
Docket No. 93-35; RM Docket 7986,
adopted February 8, 1996, and released
February 13, 1996, is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch, Room 230, 1919 M Street N.W.,
Washington D.C. The complete text may
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., 2100 M
Street N.E., Suite 140, Washington D.C.
20037 (202) 857-3800.

Synopsis of Memorandum Opinion and
Order

I. Introduction

Before the Commission are six
petitions for reconsideration and/or
clarification of our PCP Exclusivity
Order, Amendment of the Commission’s
Rules to Provide Channel Exclusivity to
Qualified Private Paging Systems at
929-930 MHz, Report and Order, PR
Docket No. 93-35, 58 FR 62289
(November 26, 1993) (PCP Exclusivity
Order), establishing channel exclusivity
for qualified local, regional, and
nationwide paging systems in the 929—
930 MHz band. After reviewing the
issues involved, the Commission grants
the petitions in part and denies them in
part. In particular, the Commission
denies petitions requesting that
exclusivity be granted to regional 929
MHz systems in regions defined by state
borders, rather than based on their
actual service areas. The Commission
partially grants those petitions that seek
to increase the maximum transmitter
power for local and regional systems.
The Commission also partially grants
certain pending waiver requests of
incumbent licensees seeking additional
time to comply with the multi-
frequency transmitter specifications.
The Commission otherwise affirms the
rules governing 929 MHz private paging
as adopted in the PCP Exclusivity Order.

Additionally, the Commission is
adopting a Notice of Proposed Rule
Making in WT Docket No. 96-18, 61 FR
6199 (February 16, 1996) to examine
ways to promote continued growth of
the paging industry. In the Notice of
Proposed Rulemaking, the Commission
proposes to adopt new rules providing
that future licensing of all exclusive
paging channels, including 929 MHz
channels, will be based on market-
defined service areas, with mutually
exclusive applications to be resolved by
competitive bidding. Therefore, the
conclusions reached in this
Memorandum Opinion and Order are
subject to future modification based on
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the outcome of the comprehensive
paging rulemaking.

1. Background

PCP Exclusivity Order. In the PCP
Exclusivity Order, the Commission
implemented a system of exclusive
licensing for qualified local, regional,
and nationwide 929 MHz private paging
systems on 35 of 40 available channels.
Prior to this action, all private paging
frequencies, including those at 929
MHz, were assigned on a non-exclusive
basis. The PCP Exclusivity Order
concluded that enabling 929 MHz
paging systems to operate on an
exclusive basis is in the public interest,
due to the efficiencies and incentives
such an approach encourages in the
marketplace. Specifically, the
Commission indicated that continued
sharing of frequencies would undermine
efficient use of 929 MHz paging
channels as demand for paging services
expands in the future. The Commission
observed that, while sharing is
technically feasible, dividing air time
among multiple licensees imposes
significant constraints on the efficiency
and quality of service in crowded
markets. The Commission also indicated
that in a shared environment, licensees
are reluctant to invest in advanced
paging technology because of the risk
that others will be assigned to the same
frequency in the future. The
Commission concluded that exclusivity
would create a stable, predictable
environment necessary for the industry
to attract investment in wide-area, high
capacity paging systems in the 929-930
MHz band.

The PCP Exclusivity Order established
the requirements for licensees to obtain
channel exclusivity in the 929 MHz
band. In particular, the Commission
established minimum standards for the
configuration of protected systems,
including the number of transmitters
required for local, regional, and
nationwide systems, and the treatment
of multi-frequency transmitters. The
Commission also implemented
geographic separation standards for
placement of co-channel stations, to
protect qualified local or regional
systems, and established effective
radiated power (ERP) limits for all such
systems.

The PCP Exclusivity Order also set
forth other prerequisites to obtaining
exclusivity. Most notably, the
Commission conditioned exclusivity on
construction of a qualified system
within eight months of licensing. For
larger systems, the Commission
indicated that a new applicant may
request an extension of up to three
years, based on its showing of need, a

construction timetable, and its
establishment of an escrow account or
securing of a performance bond to cover
construction costs. Other matters
addressed in the PCP Exclusivity Order
include issues associated with
application of exclusivity to existing
systems and to future licensing, and
certain transitional procedures. In
particular, the Commission
grandfathered all existing systems and
indicated that it would grant immediate
exclusivity to existing systems that
satisfied the new exclusivity criteria.

Petitions for Reconsideration/Waivers.
The Commission received petitions for
reconsideration of the PCP Exclusivity
Order from the following businesses and
organizations: (1) the National
Association of Business and Educational
Radio and its Association for Private
Carrier Paging Section (NABER); (2)
First American National Paging (First
National); (3) Afro-American Paging,
Inc. (AAP); (4) American Mobilephone,
Inc. (AMI); (5) Paging Network, Inc.
(PageNet); MAP Mobile
Communications, Inc. (MAP); and (6)
Metrocall, Inc. The Commission has
sought and received comment on the
issues raised by these petitions. Some
parties also have filed petitions asking
that various provisions of the new
exclusivity rules be waived to
accommodate specific hardship
situations. These requests generally
involve waiver of the construction
requirements, ERP limits, or system
configuration rules. For the most part,
the Commission will decide these
waiver requests in other proceedings.
The Commission partially grants the
waiver requests of certain grandfathered
licensees seeking time to convert their
systems from multi-frequency
transmitter to single-frequency
transmitter operations for exclusivity
purposes.

I11. Discussion

A. Configuration of Local Systems

Background. To qualify for channel
exclusivity under the 929 MHz paging
rules, the PCP Exclusivity Order
provided that a local system must
consist of at least six contiguous
transmitters, except in the New York,
Los Angeles, and Chicago markets,
where 18 contiguous transmitters are
required. The Commission also
provided that transmitters will be
considered contiguous if (1) each
transmitter is located within 25 miles of
at least one other transmitter in the
system; (2) the combined area defined
by a 12.5 mile radius around each
transmitter forms a single contiguous
area; and (3) no transmitter is co-located

with any other transmitter being
counted as part of the local system.

Petitions for Reconsideration/
Comments. On reconsideration, AAP
challenges Section 90.495 (a)(1)(ii) of
the rules, as adopted in the PCP
Exclusivity Order, which requires that a
12.5 mile radius surrounding each
transmitter form a single contiguous
area. AAP argues that there was no
notice of this rule change, because the
restriction was not part of our original
proposal and is not a logical outgrowth
of the PCP Exclusivity Notice,
Amendment of the Commission’s Rules
to Provide Channel Exclusivity to
Qualified Private Paging Systems at
929-930 MHz, Notice of Proposed
Rulemaking, PR Docket No. 93-35, 58
FR 17819 (April 6, 1993) (PCP
Exclusivity Notice). AAP claims that as
a result of the added 12.5 mile radius
requirement, one of its systems now is
disqualified from obtaining exclusivity.
AAP contends that if it is the
Commission’s goal to confine systems to
smaller geographic areas, a 15 mile
radius standard is more equitable. The
Commission has received no comments
on AAP’s reconsideration proposal.

Decision. The Commission will not
eliminate or alter the requirement for
local exclusivity that requires that a 12.5
mile radius surrounding each
transmitter form a single contiguous
area. The 12.5 mile rule is a necessary
component of the exclusivity rules,
because it ensures that a local system
will serve a contiguous geographic area.
Without such a requirement, licensees
could obtain local exclusivity based on
non-contiguous placement of
transmitters, undermining the
Commission’s effort to establish truly
local systems serving an indigenous
locale or community. Proportionately,
the 12.5 mile distance is one-half the
distance of the 25 mile rule, and thereby
works well to ensure that transmitters
are located to serve a single contiguous
geographic territory.

While the 12.5 mile rule was not
expressly included in the PCP
Exclusivity Notice, the Commission
believes that this restriction nonetheless
is a “‘sufficiently minor” difference from
the rule proposed to be a “logical
outgrowth’ of the Commission’s efforts
to establish a system of local
exclusivity. The PCP Exclusivity Notice
sought comment on the configuration of
locally protected systems. Specifically,
the Commission proposed that each
transmitter in a qualified system would
have to be within 25 miles of another
transmitter to count toward the number
required for exclusivity. Incorporation
of the 12.5 mile restriction in the final
rules constitutes a minor, technical
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change to the original proposal, which
is necessary to ensure that local
exclusivity is awarded to operators that
locate transmitters in close proximity to
one another within a system. The 12.5
mile rule effectively closes a loophole in
the original proposal, and comports
with the Commission’s intent to create
local paging systems in the 929-930
MHz band. Only AAP has objected to
the change, apparently based on its own
unique situation, that one of its
transmitters is 13.2 miles from the
nearest other transmitter, which is best
resolved by a request for waiver.

B. Configuration of Regional Systems

Background. The PCP Exclusivity
Order provided protection for exclusive
regional systems based on the location
of stations comprising the system. To
qualify for exclusivity, a regional system
must consist of 70 or more transmitters,
not necessarily contiguous, located in
no more than twelve adjacent states in
the continental United States. The rules
provide regional systems with
exclusivity based on a prescribed
separation distance around each of the
regional licensee’s stations, ranging
from 112 to 187 kilometers (70 to 116
miles) depending on the class of the
station. Also, in each of the top thirty
markets, specified in Section 90.741 of
the Commission’s rules, no transmitter
may be counted as part of a regional
system unless it also meets the
requirements for local exclusivity in
that market. Petitions for
Reconsideration/Comments. NABER
and PageNet argue that the geographic
scope of exclusivity granted to 929 MHz
regional systems should be based on
state borders, rather than the location of
the system’s stations. According to
NABER, allowing regional paging
systems statewide exclusivity in each
state in which the system provides
service is needed to promote the
development of regional systems.
NABER and PageNet also express
concern that under the current rules,
speculators can file applications in
strategic locations designed solely to
extract payment from regional systems
seeking to expand their coverage.
NABER therefore recommends that the
Commission grant regional applicants
(i.e., applicants proposing a system of
70 or more transmitters) exclusivity
extending to the borders of any state in
which the applicant constructs at least
one transmitter, except that in states
having markets listed among the top 30,
the applicant must construct six or 18
transmitters, depending on the size of
the market. NABER also requests that
the Commission permit regional
licensees to locate transmitters

anywhere within any state included in
the system, as long as they maintain the
required geographic separation from
facilities in adjoining regions.

AMI and ADC express concern about
the application of NABER’s proposal to
licensees who are entitled to regional
exclusivity under our existing rules. In
general, these commenters are opposed
to any change that would result in
divesting licensees of existing
exclusivity rights. ADC suggests that the
Commission not apply statewide
exclusivity to licensees whose
applications (including those for local
exclusivity) were received by NABER
for coordination on or before March 31,
1994, at least where a portion of the
involved local system was constructed
and in operation before October 14,
1993.

ARCH, API, and Airtouch, on the
other hand, favor statewide exclusivity
for licensing as proposed by NABER and
PageNet. According to these
commenters, permitting licensees to
achieve exclusivity on a statewide basis
is essential to the development of truly
regional systems. Airtouch and ARCH
believe AMI and ADC’s opposition to
statewide exclusivity stems from the
unique market situation of these
licensees, and contend that the
appropriate remedy for AMI and ADC is
a waiver, not a decision to retain the
status quo.

Decision. The Commission declines to
reconsider the rules defining regional
exclusivity for 929 MHz regional
systems in this proceeding. The
Commission is considering the issue of
revising the paging licensing area
definitions in a separate Notice of
Proposed Rule Making on market-area
licensing. Under the market-area
licensing proposal, paging systems in
general, including 929 MHz systems, no
longer would be licensed on a station-
by-station basis. Instead, licensees
would be licensed within Commission-
defined service areas, and would be
afforded the same flexibility, to the
extent feasible, as cellular and PCS
licensees to locate, design, construct,
and modify system facilities throughout
those areas. Because the Commission is
addressing this issue in a broader
context than 929 MHz paging alone, it
is premature to modify the rules for this
single category of paging service in
response to NABER’s reconsideration
petition.

Moreover, the Commission is not
persuaded that paging licensing areas
should be based on state borders, as
NABER proposes. In all other services
where Commission-defined licensing
areas have been adopted, as opposed to
station-by-station licensing, the

Commission has used licensing area
definitions based on economic markets
or trading areas (e.g., MSAs/RSAs for
cellular, and MTAs/BTAs for PCS and
900 MHz SMR). By contrast, using state
borders would create licensing areas
with political boundary lines which do
not necessarily correspond to economic
markets or trading areas and, in some
instances, which may cut across them.
The Commission therefore concludes
that the status quo should prevail while
alternative licensing area definitions
more consistent with our approach in
other services are considered.

C. Effective Radiated Power

Background. In the PCP Exclusivity
Order, the Commission established
effective radiated power (ERP) limits of
1000 watts for local and regional 929
MHz systems and 3500 watts for
nationwide systems. The Commission
noted that the 3500 watt limit for
nationwide systems was the same as the
limit for nationwide common carrier
paging systems in the 931 MHz band.
The Commission declined to adopt a
3500 watt limit for non-nationwide
systems, notwithstanding the fact that
the Part 22 rules then in effect allowed
931 MHz non-nationwide common
carrier licensees to operate internal
system sites at 3500 watts. The
Commission reasoned that higher power
limits for 931 MHz licensees were
justified because demand for 931 MHz
licenses largely was confined to
expansion by existing systems. The
Commission concluded that a 1000 watt
maximum for 929 MHz non-nationwide
systems was appropriate to preserve
opportunities for entry by new systems.

Petitions for Reconsideration/
Comments. NABER and PageNet request
that the Commission increase the
maximum ERP for 929 MHz regional
systems from 1000 watts to 3500 watts,
provided that adjacent co-channel
systems remain protected. NABER
claims that, in the context of the
statewide regional licensing scheme it
has proposed, a 3500 watt power limit
would not restrict opportunities for the
entry of new systems into the market,
which was the reason the Commission
rejected a 3500 watt ERP previously.
According to NABER and PageNet, use
of high-power transmitters within the
boundaries of a regional system will
enable licensees to offer superior service
at a lower cost. Celpage, ARCH,
Airtouch, and API support NABER’s
proposal.

MAP seeks clarification on whether
the 1000 watt ERP restriction applies
only to facilities that define the exterior
of the licensee’s service area, and
whether higher power facilities are



Federal Register / Vol. 61, No. 44 / Tuesday, March 5, 1996 / Rules and Regulations

8481

permitted at internal sites within
existing service areas. MAP observes
that 931 MHz common carrier paging
licensees are permitted to operate at
3500 watts ERP at internal sites within
their service areas. MAP asserts that
principles of regulatory parity require us
to apply the same rule to private paging
systems. The Commission received no
comments on MAP’s request for
clarification.

Decision. Except in certain limited
circumstances discussed below, the
Commission declines to raise the
maximum ERP for non-nationwide 929
MHz systems at this time. NABER’s
proposal to raise the ERP limit is
premised on the Commission adopting
its proposal to base regional exclusivity
on state borders, rather than site
location. The Commission has declined
to reconsider the definition of regional
exclusivity, therefore NABER’s rationale
for raising the ERP limit does not apply.
The Commission’s decision on this
issue does not preclude future changes
to the rules if the Commission adopts
some form of market-based licensing for
929 MHz channels. The Commission
seeks further comment on height and
power limits for common carrier and
private carrier paging in the Notice of
Proposed Rule Making.

The Commission agrees with
commenters that under certain
circumstances, allowing local and
regional 929 MHz licensees to operate at
greater than 1000 watts ERP may be
appropriate. Specifically, if operation of
sites at a higher power would not
expand a licensee’s existing service-area
contour, there is no reason to prohibit
operation at such higher power. The
Commission will modify the rules to
allow non-nationwide licensees to
operate sites within their existing
service area at up to 3500 watts ERP,
provided that such operation does not
increase the minimum geographic
separation applicable to co-channel
systems under Section 90.495(b)(2) of
the Commission’s rules. This will give
licensees greater flexibility to build
technically and economically efficient
systems, without compromising
opportunities for co-channel entry in
areas adjacent to those systems.

D. Slow Growth Eligibility

Background. In the PCP Exclusivity
Order, the Commission adopted rules
allowing for so-called “‘slow growth”
extensions of the eight-month
construction requirement for larger
system applicants. Specifically, for
applications filed after October 14,
1993, a period of up to three years may
be authorized for construction and
commencement of operations if the

proposed system is composed of more
than 30 transmitters and the applicant
submits specific justification for an
extended implementation period.
Applicants must provide a detailed
construction timetable and evidence of
the ability to fund construction, either
in the form of a construction escrow
account or a performance bond covering
construction costs.

Petitions for Reconsideration/
Comments. NABER, PageNet, Metrocall,
First National Paging, and AMI
challenge the Commission’s decision to
make the three-year slow-growth option
available only to post-October 14, 1993
paging applicants. NABER contends that
the Commission did not provide
adequate notice of the rule, because the
PCP Exclusivity Notice did not expressly
propose to limit the slow growth option
to new applicants. According to
NABER, the restriction has a
detrimental impact on existing licensees
because of the added construction
demands posed by the Commission’s
treatment of multi-frequency
transmitters under the exclusivity rules.
AMI suggests that slow-growth
eligibility be extended to licensees who
filed for exclusivity after the March 31,
1993 release date of the PCP Exclusivity
Notice, rather than limited to applicants
filing after the October 14, 1993 date
established in the PCP Exclusivity
Order. According to AMI, there is no
link between the October 14, 1993 date
and the decision by any affected
licensee to rebuild its facilities.

Commenters generally support
extending the slow growth option to
grandfathered licensees on the grounds
that additional construction time is
needed for incumbents to transition to
our new system of channel exclusivity.
Celpage, however, is concerned about
the treatment of licensees who relied on
single-frequency, as opposed to multi-
frequency, transmitters. Celpage does
not want operators that decided to build
dedicated facilities at each licensed site,
rather than to rely on inter-carrier
agreements allowing them to utilize
other licensees’ dual-frequency
transmitters, to be penalized under an
extended transition period. Celpage
therefore seeks reinstatement of certain
“single use” transmitter licenses, whose
authorizations expired while the
exclusivity rules were under
consideration. Arch and Airtouch
support a slow growth period for
existing licensees, but argue that the
bond and escrow requirements for new
construction should not apply in such
cases.

Decision. The Commission will not
change the rules to make pre-October
14, 1993 applicants automatically

eligible for the extended
implementation construction schedule.
October 14, 1993, the date of the
Sunshine Notice on the PCP Exclusivity
Order, is the cutoff date for slow growth
eligibility. The Commission will deny
slow growth extensions to grandfathered
licensees generally. As of our Sunshine
Notice on October 14, 1993, applicants
reasonably could anticipate that the
Commission was going to adopt channel
exclusivity rules for 929-930 MHz
paging licensees. To deter speculative
filings, therefore, the Commission
decided not to grandfather anyone that
filed after October 14, 1993. The date for
dividing “old” from “new’ applicants
also is the appropriate date for triggering
slow growth eligibility. Moreover, the
Commission never suggested that slow
growth extensions would apply to
grandfathered licensees. Indeed, in an
April 6, 1993 Order, Amendment of the
Commission’s Rules to Provide Channel
Exclusivity to Qualified Private Paging
Systems at 929-930 MHz, Order, PR
Docket No. 93-35, 58 FR 21111 (April
19, 1993) (Order), the Commission
indicated that all parties in the
application and coordination process
were expected to comply with existing
eight-month construction requirements
while the rule making was underway.
Consequently, applicants falling into the
grandfathered category cannot
legitimately claim that they expected to
be eligible for slow growth extensions.

E. Multi-Frequency Transmitters

Background. In the PCP Exclusivity
Order, the Commission considered the
issue of whether licensees should be
allowed to count multi-frequency
transmitters for exclusivity purposes on
more than one channel. The
Commission concluded that licensees
should not be barred from using multi-
frequency transmitters, but that each
such transmitter would be counted only
once for exclusivity purposes. This
requirement was to ensure that licensees
would not claim exclusivity on multiple
channels by repeatedly counting the
same transmitter. The Commission
noted that a licensee using multi-
frequency transmitters could qualify for
exclusivity on two frequencies by
constructing twice the number of
transmitters required to obtain one
channel.

Petitions for Reconsideration/
Comments. Several parties urge the
Commission to relax the *‘single-count”
rule to accommodate incumbent
licensees who had constructed systems
based on multi-frequency transmitters
prior to the adoption of the PCP
Exclusivity Order. NABER argues that
these licensees need time to construct
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sufficient single-frequency transmitters
to comply with the exclusivity
requirements on a single-count basis.
PageNet suggests that existing licensees
be given two years from the time they
qualify for earned exclusivity to make
this conversion. First National Paging
suggests establishing a reasonable
transition period for incumbent
licensees, beyond the existing eight-
month construction requirement.

In addition to reconsideration
petitions on this issue, the Commission
has received waiver requests from Arch,
Comtech, First National Paging,
Metrocall, Airtouch, and Message
Center Beepers. At the time the PCP
Exclusivity Order became effective, each
of these petitioners was operating
systems on dual channels using multi-
channel transmitters. The number of
transmitters in place in each system is
sufficient to qualify for regional or
nationwide exclusivity on one channel,
but under the single-count rule
petitioners would be required to
construct additional sites to obtain
protection for their operations on the
second channel. Because their
construction plans prior to the PCP
Exclusivity Order relied on use of dual-
channel transmitters, petitioners request
twenty-four months rather than eight
months to reconfigure their systems and
construct additional sites to meet the
requirements of the single-count rule.

Decision. The Commission declines to
modify the general rule that no
transmitter may be counted more than
once for exclusivity purposes. This rule
prevents the potential hoarding of
multiple frequencies, by requiring
paging licensees seeking more than one
exclusive frequency to meet a higher
construction threshold. Licensees may
continue to use multi-frequency
transmitters in their systems, but
exclusivity will be conferred on
multiple channels only if the total
number of transmitters is sufficient to
qualify for exclusivity on each channel
on a single-count basis.

The Commission will grant some
additional time to those grandfathered
licensees who have filed waiver
requests to bring existing systems into
compliance with the single-count rule.
Prior to the adoption of the PCP
Exclusivity Order, these licensees had
embarked on construction and operation
of substantial systems relying on dual-
frequency transmitters. The adoption of
the single-count rule required these
licensees to modify their plans to add
additional transmitters in order to gain
full exclusivity protection for their
existing systems. The Commission
believes that a reasonable time should
be afforded to petitioners to make this

adjustment. The Commission notes that
the risk of allowing hoarding of
frequencies is not present here, because
the systems at issue already are
grandfathered on both channels,
petitioners substantially have
constructed their systems and are
providing service to the public on a
dual-channel basis, and the additional
construction needed will promote
increased coverage and better quality
service.

The petitioners filed their initial
requests for a twenty-four month
construction period in early 1994. Since
that time, petitioners have had
substantial opportunity to construct
additional facilities on a single-
frequency transmitter basis to bring
their systems into compliance. The
Commission concludes that because of
this elapsed time, petitioners should be
granted an amount of time consistent
with their original estimate of the time
required to bring their systems into
compliance. The Commission grants
Arch, Comtech, First National Paging,
Metrocall, Airtouch, and Message
Center Beepers until six months after
the publication date of this
Memorandum Opinion and Order in the
Federal Register to demonstrate that
their grandfathered systems qualify for
exclusivity on a single-count basis.

F. Modification of Existing Systems

Background. In the PCP Exclusivity
Order, the Commission concluded that
all existing 929 MHz licensees should
be grandfathered under the new rules
whether or not they qualified for
exclusivity. Thus, incumbent systems
that did not qualify for exclusivity
would be allowed to continue operating
their existing facilities, and any licensee
granted exclusivity on the same channel
in the same area would be required to
share the channel with the
grandfathered system. Grandfathered
systems would not be allowed to add
new facilities to their systems, however,
if such expansion conflicted with
exclusivity rights granted to another
licensee.

Petitions for Reconsideration/
Comments. MAP contends that the
Commission should allow grandfathered
licensees who do not qualify for
exclusivity to modify their existing
systems in order to continue service to
subscribers. MAP argues that allowable
modifications should include changes
in the number of paging receivers, type
of emission, antenna height, power,
class of station, ownership or corporate
structure, and location of existing
facilities. APl opposes MAP’s proposal.
API believes that minor and reasonable
modifications to existing facilities

should be allowed, but that other
changes should not be permitted,
particularly if the effect is to diminish
or impair the development of a co-
channel system which already has
qualified for exclusivity in the same
area. MAP replies that it is not asking
to expand the rights of grandfathered
licensees, but only is seeking a
clarification of the types of “minor”
modifications that the FCC will allow.
MAP does not want the rules
interpreted in a manner that hampers
the ability of existing licensees to
improve service, respond to customer
needs, and adjust to business changes.
Decision. The rules provide that
grandfathered licensees who do not
qualify for exclusivity may make
modifications to existing facilities that
do not impair the exclusivity rights of
co-channel licensees or otherwise
violate our rules. There is no reason to
change this rule, based on MAP’s
petition. This issue is raised more
broadly in the Notice of Proposed Rule
Making in WT Docket No. 96-18.
Therefore, the Commission will defer
additional consideration of the issues
raised by MAP to that proceeding.

G. Miscellaneous

In the PCP Exclusivity Order, the
Commission addressed the issue of
conditional operation of 929-930 MHz
stations located above ‘““Line A,” i.e.,
within 250 miles of the Canadian
border. Noting that a 1992 agreement
between the Commission and Canada’s
Department of Communications had
eliminated the need for international
coordination of these channels, the
Commission stated that it would allow
operation of 929 MHz stations above
Line A, provided all other requirements
of the rules are met. Some licensees
have misconstrued this language in the
PCP Exclusivity Order to open all
channels in the 929-930 MHz band to
operation by U.S. licensees above Line
A. In fact, the 1992 U.S.-Canada
agreement provides that only channels
between 929.5 and 930 MHz may be
used by U.S. licensees above Line A. To
eliminate any possible confusion, the
Commission clarifies that operation
above Line A (which is now within 75
miles of the Canadian border) is allowed
only on these channels. In accordance
with the 1992 agreement, no U.S.
licensee may operate conditionally or
otherwise on channels from 929.0 MHz
t0 929.5 MHz.

IV. Conclusion

The Commission is amending the
rules as described above to facilitate the
rapid and efficient licensing of paging in
the 929-930 MHz band. The limited
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amendments to the regional channel
exclusivity scheme established in the
PCP Exclusivity Order will facilitate the
development of seamless, wide-area 900
MHz paging systems. Otherwise, the
Commission affirms the rules as
adopted in the PCP Exclusivity Order.

V. Procedural Information
Regulatory Flexibility Analysis

Pursuant to the Regulatory Flexibility
Act of 1980, the Commission’s final
analysis is as follows:

A. Need for and Purpose of This Action

This Memorandum Opinion and
Order makes amendments to Part 90 of
the Commission’s rules relating to
channel exclusivity for qualified local,
regional, and nationwide private paging
systems on certain channels at 929-930
MHz. The amendments will promote the
efficient use of paging channels by
encouraging investment in new paging
technology. They also will foster the
development of more efficient paging
systems on a local, regional, and
nationwide basis.

B. Summary of Issues Raised by Public
Comments in Response to the Initial
Regulatory Flexibility Analysis

Only one party, Radiofone, filed
comments responding to the Initial
Regulatory Flexibility Analysis (IRFA).
Radiofone argued that the Commission
has not adequately addressed the impact
of the proposal on small paging systems
and that exclusive licensing will
preclude small business entry at 900
MHz. The Commission reviewed
Radiofone’s concerns in the context of
PCP Exclusivity Order. No additional
comments have been submitted.

C. Significant Alternatives Considered
and Rejected

As the Commission determined in the
PCP Exclusivity Order and affirms in
this Memorandum Opinion and Order,
this action is fully consistent with the
Commission’s small business policy
objectives. The Commission noted in
the IRFA that this action imposes
certain conditions on the licensing of
smaller 929-930 MHz paging systems,
but these requirements are not unduly
burdensome. The new rules contain
significant benefits for small businesses
by protecting dozens of small existing
systems in place, allowing many such
systems to obtain exclusivity, and
creating opportunities for expansion
and new entry by small business
licensees.

Ordering Clauses

It is ordered that pursuant to the
authority of Sections 4(i), 303(g) 303(r),

and 332(a) of the Communications Act
of 1934, as amended, 47 U.S.C.

88 154(i), 303(g), 303(r) and 332(a), 47
CFR Part 90, is amended as set forth
below, effective April 4, 1996.

It is further ordered that the petitions
for reconsideration filed by National
Association of Business and Educational
Radio/ Association for Private Carrier
Paging Section, First National Paging
Company, Inc., Afro-American Paging,
American Mobilephone, Inc., Paging
Network, Inc., MAP Mobile
Communications, Inc. and Metrocall,
Inc. are granted to the extent described
above and are denied in all other
respects.

It is further ordered that the waiver
requests filed by American
Mobilephone, Inc., Arch
Communications Group, Inc., Comtech,
Inc., First National Paging Company,
Inc., Message Center Beepers, Inc.,
Metrocall, Inc. and PacTel Paging (now
“Airtouch Paging’) are granted to the
extent described above.

It is further ordered that, pursuant to
the authority of Section 0.331 of the
Communications Act of 1934, as
amended, we delegate to the Wireless
Telecommunications Bureau the
authority to address any request for
waiver of our exclusivity rules, which
shall be evaluated based on criteria set
forth above.

It is further ordered that this
proceeding is terminated.

List of Subjects in 47 CFR Part 90
Common carriers.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Amendments

Part 90 of Chapter | of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for Part 90
continues to read as follows:

Authority: Sections 4, 303, 48 Stat. 1066,
1082, as amended; 47 U.S.C. 154, 303, and
332, unless otherwise noted.

2. Section 90.494 is amended by
revising paragraph (g) to read as follows:

§90.494 One-way paging operations in the
929-930 MHz band.
* * * * *

(9) Stations operating as part of
regional or local systems under
§90.495(a)(1) or (a)(2) may also operate
sites within their existing service area at
a maximum effective radiated power of
3500 watts, provided that such an

increase in power does not expand the
licensee’s service-area contour, and the
requirements of 8§ 90.495(b)(2) are met as
to any co-channel system that has
preexisting exclusivity rights.

[FR Doc. 96-4723 Filed 3—-4-96; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration
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[Docket No. 950707173-6036—02; 1.D.
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RIN 0648—-AF51

Antarctic Marine Living Resources
Convention Act of 1984; Conservation
and Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: The Secretary of Commerce
(Secretary) amends the regulations
governing harvesting and reporting of
Antarctic living marine resource catches
by vessels of, and persons subject to the
jurisdiction of, the United States. The
regulations implement conservation and
management measures implemented by
the Commission for the Conservation of
Antarctic Marine Living Resources
(CCAMLR or Commission) and accepted
in whole by the Government of the
United States to regulate catches in
Convention for the Conservation of
Antarctic Marine Living Resources
(Convention) statistical reporting areas
48 and 58. These measures restrict the
use of gear, restrict the directed taking
and bycatch of certain species of fish,
prohibit the taking of other species, and
require real-time and other reporting of
the harvest of certain species.

EFFECTIVE DATE: February 29, 1996.

ADDRESSES: A copy of the framework
environmental assessment may be
obtained from the Assistant
Administrator for Fisheries, NOAA,
National Marine Fisheries Service, 1315
East-West Highway, Silver Spring, MD
20910.

Comments regarding burden estimates
or collection of information aspects of
this rule should be sent to Robin Tuttle,
(See ADDRESSES), and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, D.C. 20503,
Attention: NOAA Desk Officer.
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FOR FURTHER INFORMATION CONTACT:
Robin Tuttle, NMFS International
Organizations and Agreements Division,
301-713-2282.

SUPPLEMENTARY INFORMATION:
Background

At its annual meeting in Hobart,
Tasmania, in 1986, CCAMLR, of which
the United States is a member, adopted
a conservation measure requiring the
Commission at subsequent meetings to
adopt limitations on catch, or to
implement equivalent measures, which
would be binding for species upon
which fisheries are permitted in
Convention subarea 48.3 (South
Georgia), depicted at (Figure 1 to part
380). The Commission has, also,
adopted measures that apply to other
Convention subareas.

The measures adopted at the 1995
meeting of the Commission address the
1995-96 and 1996-97 fishing seasons.
The measures are based upon the advice
of the Scientific Committee and take
into account research conducted by
Commission members and the reports
and recommendations of the Scientific
Committee’s working groups. The 1995—
96 fishing season is defined as the
period from November 4, 1995, to the
end of the Commission meeting in 1996
(November 1, 1996). The 1996-97
fishing season is defined as the period
from the end of the Commission
meeting in 1996 (November 1, 1996) to
the end of the Commission meeting in
1997 (likely October 31, 1997). The
1997-98 fishing season is not defined,
but will likely run for the period from
October 31, 1997 to the end of the
Commission meeting in 1998. There are
shorter fishing periods defined for
specific fisheries.

Comments and Responses

The measures were announced and
public comments invited (until January
9, 1996) by a Federal Register notice on
December 12, 1995 (60 FR 63752).
Comments supporting the measures
were received from the Pacific Seabird
Group (PSG) and H.T. Harvey &
Associates (Harvey).

PSG suggested that longline gear be
modified to release hooks and longlines
underwater. Department of State (DOS)
noted that the United States tabled a
paper at the 1995 CCAMLR meeting on
the potential for longline systems which
release baited line underwater. The
paper was strongly supported and
CCAMLR requested that Members using
such systems report to the Scientific
Committee on their effectiveness in
eliminating seabird bycatch.

PSG recommended that CCAMLR
study whether the number of seabirds

attracted to longline sets would decrease
if the dumping of offal were reduced.
DOS noted that CCAMLR has prohibited
the discharge of offal during setting or
hauling on the side of the vessel on
which longlines are set or hauled.

PSG also suggested that CCAMLR
study measures to decrease the effects of
longlines on nocturnal foragers, like
petrels, that become entangled and die
when nets are set at night. DOS reported
that CCAMLR has recognized the urgent
need for research into ways of reducing
the bycatch of white-chinned petrels,
especially at night, and has called for
further work on relationships between
hook size and the bycatch of petrels.

PSG urged that longline fishery
measures be enforced, and their effects
monitored and made public. DOS noted
that in the Dissostichus eleginoides
(Patagonian toothfish) fishery in subarea
48.3, the primary fishery in which
seabird mortality has been a problem,
all vessels are required by CCAMLR to
have at least one scientific observer,
appointed in accordance with the
CCAMLR Scheme of International
Scientific Observation, aboard
throughout all fishing activities within
the fishing period.

With respect to the krill fishery, PSG
recommended that CCAMLR scientists
continue to monitor the fishery to
determine whether the current
precautionary limit is appropriate. DOS
noted that the United States has
concerns about the proposed use of a
new krill productivity model and will
ensure that the lower existing krill catch
rate is maintained until the integrity of
the newer model can be assured.

Both PSG and Harvey recommended a
study of the importance of Electrona
carlsbergi (lanternfish) to the Scotia Sea
ecosystem and foodwebs. DOS indicated
that it will forward the suggestion to the
interagency group involved in
preparations for the 1996 meeting of
CCAMLR.

A. Changes in Taxonomy

The Commission recognized changes
in taxonomy for Notothenia
squamifrons (grey rockcod), now called
Lepidorhirus squamifrons, and
Notothenia gibberifrons (humped
rockcod), now called Gobionotothen
gibberifrons.

B. Data Reporting Requirements

The Commission has, at past annual
meetings, adopted detailed, fine-scale
reporting requirements. These measures
continue in force until amended or
revoked. The Commission reduced the
overall reporting burden for the 1995-96
fishing season.

The Commission reopened the fishery
for Champsocephalus gunnari
(mackerel icefish) in statistical area 48.3
and required the use of: (1) CCAMLR
Form C1 to report haul-by-haul data
finescale catch and effort for trawl
fisheries, and (2) CCAMLR Form B2 to
report length composition
measurements. The forms must be
submitted at the end of each month of
fishing. This reporting is a lesser level
of reporting than in 1993-94, when the
fishery was last open and during which
fishers were also required to report
catch and effort on a 5-day basis.

The Commission modified the data
requirements for the exploratory crab
fishery in statistical subarea 48.3 by
requiring a count of and estimated
weight total for D. eleginoides and
Notothenia rossii (marbled rockcod) and
estimated total weight of other species
taken as bycatch. The regulations
impose this additional requirement, but
remove past requirements for a
Commercial Vessel Daily Activity
Logbook; a Commercial Vessel Fishing
Effort Logbook; and a Commercial
Vessel CCAMLR Subsample Logbook.
The data reporting required by the
experimental harvest regime (adopted
by the Commission in 1993 and
included in previous regulations) serves
the purpose of those logbook
requirements.

The Commission identified the
bycatch species (any cephalopod,
crustacean or fish species other than E.
carlsbergi) to which the continuing
requirement for monthly biological data
reporting for E. carlsbergi in statistical
subarea 48.3 applies. The regulations
note these species.

The Commission required the use of
the existing systems of every 10-day
catch and effort reporting and monthly
effort and biological data reporting to
report data from the new fisheries for D.
eleginoides and Dissostichus mawsoni
(Antarctic toothfish) in statistical
division 58.4.3 and deep-water species
in statistical division 58.5.2. However,
since these bottom-trawling only
fisheries are limited to Australian
vessels, the data reporting requirements
are not included in the regulations.

The Commission made reporting for
C. gunnari and D. eleginoides in
statistical subarea 58.5.2 less
burdensome, by reducing the frequency
of required catch and effort reporting
from every 5 days to every 10 days.

C. Longline Fishing

The Commission further defined the
actions which fishers must take while
longline fishing or conducting longline
fishing research in the Convention Area
in order to minimize the incidental
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mortality of seabirds. The regulations
are amended to permit longline fishing
consistent with Commission
restrictions.

D. Finfishing in Subareas 48.1 (South
Shetlands Islands)

The Commission continued
prohibitions on the taking of all species
of finfish, other than for scientific
research purposes, in subareas 48.1 and
48.2 from November 6, 1993, until at
least such time that a survey of stock
biomass is carried out, and a decision
that the fishery is to be reopened is
made by the Commission based on the
advice of the Scientific Committee.

E. Finfishing in Subarea 48.3 (South
Georgia)

The Commission took action on
finfishing in subarea 48.3 for the 1995—
96, 1996-97, and 1997-98 fishing
seasons, as follows:

The prohibition on directed fishing
for G. gibberifrons, Chaenocephalus
aceratus (blackfin icefish),
Pseudochaenichthys georgianus (South
Georgia icefish), L. squamifrons, and
Patagonotothen brevicauda guntheri
(Patagonian rockcod) for the 1994-95
and 1995-96 fishing seasons is
continued.

In any directed fishery in the subarea,
in any fishing season, the bycatch limit
for G. gibberifrons is 1,470 metric tons
(mt); the bycatch limit for C. aceratus is
2,200 mt; and the bycatch limit for P.
georgianus, N. rossii, and L.
squamifrons is 300 mt each, the 1992—
93 levels. This measure was previously
given seasonal application.

The total allowable catch (TAC) for E.
carlsbergi is reduced. The TAC for the
1995-96 fishing season is 109,000 mt. In
addition, the TAC for E. carlsbergi is
14,500 mt in the Shag Rocks region. The
directed fishery for E. carlsbergi will
close if a bycatch limit set for G.
gibberifrons, C. aceratus, P. georgianus,
N. rossii, or L. squamifrons is reached
for any of these species or if the TAC for
E. carlsbergi reaches 109,000 mt,
whichever comes first.

The directed fishery for E. carlsbergi
in the Shag Rocks region will close if a
bycatch limit for any of the bycatch
species is reached, or if the TAC of
14,500 mt is reached, whichever comes
first. If, in the course of the directed
fishery for E. carlsbergi, the bycatch of
any one haul of the bycatch species
exceeds 5 percent, the fishing vessel
must move to another fishing location
within the subarea. This location was
not defined for the 1994-95 season. For
the 1995-96 season, it is defined as a
fishing location not closer than 5
nautical miles (9.26 km) distant. The

fishing vessel must not fish for at least
5 days within 5 nautical miles (9.26 km)
of the location in which the catch of
species, other than the target species,
exceeded 5 percent. The relocation
distance and the use of a 5-day waiting
period were adopted pending the
adoption of a more appropriate distance
and period.

The TAC of D. eleginoides was
increased to 4,000 mt for a fishing
season defined from March 1, 1996, to
August 31, 1996, or until the TAC is
reached, whichever comes first. Each
vessel participating in the fishery must
carry at least one scientific observer,
appointed in accordance with the
CCAMLR Scheme of International
Scientific Observation, aboard
throughout all fishing activities within
the fishing period. Directed fishing must
be by longlines only. Submission of
catch and effort data continue to be
required on an every-5-day reporting
basis. The monthly reporting of
representative samples of length
composition measurements using forms
provided by the Scientific Committee
continues to be required during the
1995-96 fishing season. Failure by any
Contracting Party, including the United
States, to submit length composition
data for three consecutive reporting
periods will result in the closure of the
fishery to the vessels of the Contracting
Party.

The fishery for C. gunnari was
reopened with a TAC of 1,000 mt. The
directed fishery for C. gunnari will close
when the bycatch limit for any
designated bycatch species is reached.
If, in the course of the directed fishery,
the bycatch of any one haul of a
designated bycatch species exceeds 5
percent, the fishing vessel must move to
another location not closer than 5
nautical miles (9.26 km) distant. For at
least 5 days, the fishing vessel must fish
within 5 nautical miles (9.26 km) of the
location in which the bycatch exceeded
5 percent. Vessels must undertake a
scientific survey carried out in
accordance with a survey design
specified in the CCAMLR Draft Manual
for Bottom Trawl Surveys in the
Convention Area. Each vessel must have
a scientific observer, appointed in
accordance with the CCAMLR Scheme
of International Scientific Observation,
aboard throughout all fishing activities
within the fishing season.

F. Finfishing in Subarea 48.4 (South
Sandwich Islands)

The TAC for D. eleginoides in subarea
48.4 is 28 mt for the 1995-96 fishing
season beginning March 1, 1996, and
ending on the earliest of August 31,
1996; reaching the TAC for D.

eleginoides in subarea 48.3; or reaching
the TAC for D. eleginoides in subarea
48.4. Each vessel participating in the
fishery must carry at least one scientific
observer, appointed in accordance with
the CCAMLR Scheme of International
Scientific Observation, aboard
throughout all fishing activities within
the fishing period.

Every 5-day catch and effort data and
monthly reporting of representative
samples of length composition
measurements using forms provided by
the Scientific Committee continue to be
required.

G. Finfishing in Division 58.4.3

Finfishing for Dissostichus species in
statistical division 58.4.3 for the 1995—
96 fishing season is closed to all but
Australian vessels.

H. Finfishing in Division 58.4.4 (Ob and
Lena Banks)

Measures adopted in 1992 setting
TACs for the 1993-94 fishing season
were continued at the 1994 meeting for
the 1994-95 and 1995-96 fishing
seasons. The TAC for L. squamifrons for
the 2-year period is 1,150 mt with 715
mt allocated to Lena Bank and 435 mt
allocated to Ob Bank. Each vessel
participating in the fishery in 1994-95
and 1995-96 must carry at least one
scientific observer, appointed in
accordance with the CCAMLR Scheme
of International Scientific Observation,
aboard throughout all fishing activities
within the fishing period.

I. Finfishing in Division 58.5.32
(McDonald and Heard Islands)

In 1994, the Commission adopted a
measure of continuing application
setting precautionary catch limits in
division 58.5.2 of 311 mt for C. gunnari
and 297 mt (by trawling only) for D.
eleginoides. The monthly effort and
biological data reporting requirement
established previously for other
fisheries continues to apply, but the 5-
day reporting of catch and effort has
been reduced to 10-day reporting.

Fishing seasons commence in each
year at the close of the annual meeting
of the Commission and continue until
the earlier of June 30 or reaching the
precautionary catch limits.

If in the course of a directed fishery
for D. eleginoides or C. gunnari, the
bycatch in any haul of the species L.
squamifrons, N. rossii, Channichthys
rhineratus (unicorn icefish) of Bathyraja
spp. (Antarctic rays) exceeds 5 percent,
the fishing vessel must move to another
fishing location not closer than 5
nautical miles (9.26 km) distant. For a
period of at least 5 days, the fishing
vessel must not fish within 5 nautical
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miles (9.26 km) of the location in which
the bycatch exceeded 5 percent. The
relocation distance and the use of a 5-
day waiting period were adopted
pending the adoption of a more
appropriate distance and period.

In statistical division 58.5.2, fishing
for deep-water species other than D.
eleginoides is closed to all but
Australian vessels for the 1995-96
fishing season.

J. Fishing for Euphausia superba
(Antarctic Krill)

Measures adopted by the Commission
at its 1991 and 1992 meetings capping
the catch of krill at 1.5 million mt in
area 48 in any season continues in force.
The cap in subarea 58.4.2 was raised to
450,000 mt during any fishing season.

K. Fishing for Antarctic Crab

The Commission continued measures
adopted in 1992 limiting the exploratory
crab fishery in subarea 48.3 and
specifying data requirements through
the 1995-96 fishing season. The crab
fishery continues to be limited to a TAC
of 1,600 mt and to one vessel per
Commission Member.

An experimental harvest regime
(EHR) adopted in 1993 was extended
through the 1997-98 fishing season.
Vessels conducting Phase 2 of the EHR
are no longer required to fish within
squares as defined by specific longitude
and latitude. Fishing during Phase 2
requires that vessels fish in 3 squares
measuring approximately 26 square
nautical miles (48.15 square km) in an
area and with overall dimensions of 6°
lat by 7.5° long. Vessel captains
determine the location of the 3 squares
to be fished, but the squares selected
must be contiguous and the distance
between the boundaries of any 2 squares
must be at least 4 nautical miles (7.41
km). This will allow vessels to fish in
preferred depth ranges.

The soak time for each string of crab
pots is defined as the time between the
start of setting and the start of hauling.

Classification

NMFS has determined that this rule is
necessary to implement the Antarctic
Marine Living Resources Convention
Act of 1984 (the Act) and to give effect
to the management measures adopted by
CCAMLR and agreed to by the United
States.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

It is exempt from section 553 of the
Administrative Procedure Act, because
it involves a foreign affairs function of
the United States.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number.

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act. The
collection of information has been
approved by OMB under OMB Control
Number 648-0194, which expires
August 31, 1997. The annual reporting
burden for this collection of information
is estimated to average 44%2 hours in
harvesting and import permit-related
activities; 1¥2 hours in CCAMLR
Ecosystem Monitoring Program permit-
related activities; ¥z hour for finfish
reporting in the crab fishery; 6%> hours
for crab data reporting; 1 hour of radio
contact; and ¥2 hour for reporting
biological data in the finfish and crab
fisheries. The response estimates shown
include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Robin Tuttle, NMFS, and to the Office
of Information and Regulatory Affairs
(see ADDRESSES).

List of Subjects in 50 CFR Part 380

Administrative practice and
procedure, Antarctica, Fish, Imports,
Marine resources, Reporting and
recordkeeping requirements, Treaties,
Wildlife.

Dated: February 23, 1996.

Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 380 is amended
as follows:

PART 380—ANTARCTIC MARINE
LIVING RESOURCES CONVENTION
ACT OF 1984

1. The authority citation for part 380
continues to read as follows:

Authority: 16 U.S.C. 2431 et seq.

§380.2 [Amended]

2.1n §380.2, the definition of “fishing
season’ is removed, and in the
definition for “Antarctic finfishes”, in
the table, the entries in the left column
Notothenia gibberifrons and Notothenia
squamifrons are removed and the

entries Gobionotothen gibberifrons and
Lepidorhirus squamifrons are added in
their place, respectively.

3. In §380.23, paragraphs (b)(1), (c)
through (j), paragraphs (k) introductory
text, (K)(5)(V)(A), (K)(5)(ix), and
(K)(5)(xiii) are revised and paragraphs
(k)(5)(ii)(G) and (I) through (n) are added
to read as follows:

§380.23 Catch restrictions.
* * * * *
b * * *

(1) The total catch of E. superba shall
not exceed 450,000 mt in any fishing
season.

* * * * *

(c) The following catch restrictions
apply to D. eleginoides in statistical
subarea 48.4 (Figure 1 to part 380):

(1) The total catch of D. eleginoides
shall not exceed 28 mt.

(2) For the purposes of applying this
catch restriction, the fishing season
begins on March 1, 1996, and ends on
August 31, 1996.

(3) Each vessel participating in the
fishery must carry at least one scientific
observer, appointed in accordance with
the CCAMLR Scheme of International
Scientific Observation, aboard
throughout all fishing activities within
the fishing period.

(d) The following directed fishing is
prohibited in statistical subarea 48.3
(Figure 1 to part 380):

(1) Directed fishing on N. rossii.

(2) Directed fishing on G. gibberifrons,
C. aceratus, P. georgianus, L.
squamifrons, and P.b. guntheri from
November 5, 1994, through November 1,
1996.

(e) The following bycatch limitations
apply in statistical subarea 48.3 during
any fishing season:

(1) The bycatch of G. gibberifrons
shall not exceed 1,470 mt.

(2) The bycatch of C. aceratus shall
not exceed 2,200 mt.

(3) The bycatch of P. georgianus, N.
rossii, and L. squamifrons shall not
exceed 300 mt each.

(f) The following catch restrictions
apply to D. eleginoides in statistical
subarea 48.3 from March 1, 1996,
through August 31, 1996, or until the
total allowable catch is reached,
whichever comes first:

(1) The total catch of D. eleginoides
shall not exceed 4,000 mt.

(2) Each vessel participating in the
fishery must carry at least one scientific
observer, appointed in accordance with
the CCAMLR Scheme of International
Scientific Observation, aboard
throughout all fishing activities within
the fishing period.

(9) The following catch restrictions
apply to E. carlsbergi in statistical
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subarea 48.3 from November 3, 1995,
through November 1, 1996:

(1) The total catch of E. carlsbergi
shall not exceed 109,000 mt.

(2) The total catch of E. carlsbergi
shall not exceed 14,500 mt in the Shag
Rocks region, defined as the area
bounded by 52°30' S. lat., 40° W. long.;
52°30' S. lat., 44° W. long.; 54°30' S. lat.,
40° W. long.; and 54°30' S. lat., 44° W.
long..

(3) If in the course of the directed
fishery for E. carlsbergi, the bycatch in
any one haul exceeds 5 percent of any
bycatch species in paragraph (e), the
fishing vessel must move to another
fishing location within the subarea not
closer than 5 nautical miles (9.26 km),
for a period of at least 5 days.

(h) The taking of finfish, other than
for scientific research purposes, is
prohibited in subareas 48.1 and 48.2
(Figure 1 to part 380).

(i) The following catch restrictions
apply to L. squamifrons in statistical
division 58.4.4 (Figure 1 to part 380)
from November 5, 1994, through
November 1, 1996:

(1) The total catch of L. squamifrons
for this period shall not exceed 715 m
on Lena Bank and 435 mt on Ob Bank.

(2) Each vessel participating in the
fishery shall carry a scientific observer,
appointed in accordance with the
CCAMLR scheme of International
Scientific Observation aboard
throughout all fishing activities within
the fishing period.

(i) The following catch restrictions
apply to statistical division 58.5.2
(Figure 1 to part 380) for each fishing
season. (For purposes of applying this
limit, a fishing season begins at the
close of the annual meeting of CCAMLR
and continues until the earlier of June
30 or until respective precautionary
catch limits are reached, whichever
comes first):

(1) The total catch limit for C. gunnari
is 311 mt.

(2) The total catch limit for D.
eleginoides is 297 mt.

(3) If in the course of a directed
fishery for C. gunnari or D. eleginoides,
the bycatch in any haul exceeds 5
percent for L. squamifrons, N. rossii, C.
rhinoceratus or Bathyraja spp., the
fishing vessel shall move to another
location not closer than 5 nautical miles
(9.26 km) distant. For a period of at least
5 days, the fishing vessel shall not fish
within 5 nautical miles (9.26 km) of the
location in which the bycatch exceeded
5 percent.

(k) The following catch restrictions
apply to fishing for any Antarctic crab
species in the crab group Order
Decapoda, Suborder Reptantia, in

statistical area 48 from November 4,
1995, through November 1, 1996:
* * * * *
* X *

(lisi) * X *

(G) Soak time is defined for each
string of crab pots as the time between
the start of setting and the start of

hauling.
* * * * *

(A) Every vessel conducting Phase 2
shall fish in 3 small squares measuring
approximately 26 nautical miles (48.15
km) in area (the dimension of these
squares shall be 6.0° lat. by 7.5° long.
The squares shall be subdivisions of the
blocks delineated in Phase 1 of the
experimental regime. Vessel captain
shall determine the location of the 3
squares that will be fished, but selected
squares may not be contiguous and the
distance between the boundaries of any
2 squares must be at least 4 nautical
miles (7.41 km).

* * * * *

(ix) Data collected during the
experimental harvest regime up to June
30 in any split-year shall be submitted
to the CCAMLR Data manager by August
31 of the following split year.

* * * * *

(xiii) The experimental regime shall
be instituted for a period of 3 split-years
(1995-96 to 1997-98). Fishing vessels
that begin experimental fishing in the
1997-98 split-year must complete the
regime during the 1998-99 split-year.

() The following catch restrictions
apply to C. gunnari in statistical subarea
48.3 from November 3, 1995, through
March 31, 1996:

(1) The total catch of C. gunnari shall
not exceed 1,000 mt.

(2) The fishery shall close if the
bycatch of any of the species listed in
paragraph (e) above reaches its bycatch
limit or if the total catch of C. gunnari
reaches 1,000 mt, whichever comes first.

(3) If, in the course of the directed
fishery for C. gunnari, the bycatch in
any one haul exceeds 5 percent for any
of the species listed in paragraph (e) of
this section, the fishing vessel shall
move to another location not closer than
5 nautical miles (9.26 km) distant. For
a period of at least 5 days, the fishing
vessel shall not fish within 5 nautical
miles (9.26 km) of the location in which
the bycatch exceeded 5 percent.

(4) Each vessel participating in the
directed fishery for C. gunnari is
required to undertake a scientific survey
carried out in accordance with the
survey design specified in the CCAMLR
Draft Manual for Bottom Trawl Surveys
in the Convention Area.

(5) Each vessel participating in the
directed fishery for C. gunnari shall

have a scientific observer, appointed in
accordance with the CCAMLR Scheme
of International Scientific Observation,
aboard throughout all fishing activities
within the fishing season.

(m) Vessels of, and persons subject to
the jurisdiction of, the United States
shall not fish for D. eleginoides and D.
mawsoni in statistical 58.4.3 from
November 4, 1995, through June 30,
1996.

(n) Vessels of, and persons subject to
the jurisdiction of, the United States
shall not fish for deep-water species
other than D. eleginoides and C. gunnari
in statistical division 58.5.2 from
November 4, 1995, through June 30,
1996.

4. In §380.24, the introductory text to
paragraphs (a) through (d) are revised,
paragraph (e) is removed, paragraphs (f)
and (g) are redesignated as paragraphs
(e) and (f) respectively, the introductory
text to redesignated paragraphs (e), (f),
(H(1), and redesignated paragraphs (f)(2)
and (f)(3) are revised, and paragraphs
(e)(4), (e)(5) and (f)(4) are added to read
as follows:

§380.24 Reporting requirements.

(a) Five-day catch and effort reporting
is established for catches in the
Convention Area greater than 5 mt taken
during fishing for research purposes; for
D. eleginoides in statistical subareas
48.3 and 48.4; and for L. squamifrons in
statistical division 58.4.4 as follows:

* * * * *

(b) Ten-day catch and effort reporting
is established for fishing for any
member of the crab group (Order
Decapoda, Suborder Reptania) in
statistical area 48; C. gunnari in
statistical division 58.5.2; and D.
eleginoides in statistical division 58.5.2
as follows:

* * * * *

(c) Monthly catch and effort reporting
is established for E. superba in
statistical area 48 and in statistical
subdivision 58.4.2; and for E. carlsbergi
in statistical subarea 48.3 as follows:

* * * * *

(d) Monthly effort and biological data
reporting for trawl fisheries is
established for E. carlsbergi in statistical
subarea 48.3; for the bycatch of any
cephalopod, crustacean or fish species
other than E. carlsbergi in the directed
fishery for E. carlsbergi in statistical area
48.3; for L. squamifrons in statistical
division 58.4.4; for the bycatch of D.
eleginoides in the directed fishery for L.
squamifrons in statistical division
58.4.4. for C. gunnari in statistical
division 58.5.2; and for D. eleginoides in
statistical division 58.5.2 as follows:

* * * * *
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(e) Monthly effort and biological data
D. eleginoides for fishing in statistical
subareas 48.3 and 48.4 from November
3, 1995, through November 1, 1996, is
established as follows:

* * * * *

(4) Haul-by-haul data must be
reported to the Assistant Administrator
For Fisheries, NOAA (AA) not later than
the end of following month on the
CCAMLR fine-scale catch and effort data
form for longline fisheries (Form C2,
latest version). These data shall include
numbers of seabirds and marine
mammals of each species caught and
released or killed.

(5) Completed forms B2 and C2 must
be conveyed by cable, telex, rapidfax, or
other appropriately timely method to
the number or address specified in the
vessel’s permit, and must include the
vessel’s name, permit number, month of
reporting, and the catch in metric tons
(to the nearest tenth of a metric ton). If
no restricted species are taken during a
reporting period, the operator must
submit a form showing no catch or
bycatch.

(f) Reporting for crab fishing (Order
Decapoda, Suborder Reptania) in
statistical area 48 is required as follows:

(1) The following data must be
reported to the CCAMLR Data Manager
by August 31, 1996 for catches taken
between November 4, 1995, and July 31,
1996; by September 30, 1996 for catches
taken between July 31, 1996 and August
31, 1996; and by November 17, 1996 for
catches taken between August 31, 1996
and November 1, 1996:

* * * * *

(2) Data gathered during the
experimental harvest regime described
in 8380.23 (k) shall be reported to
CCAMLR Data Manager upon the
completion of each phase of the
experimental harvest.

(3) Every 10-day reporting of catch
and effort data, as described in
paragraph (b), is required during normal
fishing between Phase 1 and Phase 2,
and between Phase 2 and Phase 3 of the
experimental harvest regime. Reports
shall be submitted to the CCAMLR Data
Manager.

(4) Copies of all data provided
directly to the CCAMLR Data Manager
shall be concurrently provided to the
AA to the number or address specified
in the vessel’s permit, and must include
the vessel’s name, permit number,
month of reporting, and catch in metric
tons (to the nearest tenth of a metric
ton).

5. In §380.26, paragraphs (b) through
(i) are revised to read as follows:

§380.26 Closures.

* * * * *

(b) The fishery for D. eleginoides in
statistical subarea 48.3 shall close on
August 31, 1996, or when the total catch
reaches 4,000 mt, whichever comes first.

(c) The fishery for D. eleginoides in
statistical subarea 48.4 shall close on
August 31, 1996, reaching the total
allowable catch for D. eleginoides in
statistical subarea 48.3, or when the
total catch reaches 28 mt, whichever
comes first.

(d) The fishery for C. gunnari in
statistical subarea 48.3 shall close on
November 1, 1996, or when the total
catch reaches 1,000 mt, whichever
comes first.

(e) The directed fishery for E.
carlsbergi in statistical subarea 48.3
shall close November 1, 1996, or when
the bycatch of any of the species G.
gibberifrons, C. aceratus, N. rossii, L.
squamifrons, P. georgianus, or P.B.
guntheri reaches its bycatch limit, or
when the total catch of E. carlsbergi
reaches 109,000 mt, whichever comes
first.

(f) The directed fishery for E.
carlsbergi in the Shag Rocks region of
statistical subarea 48.3 shall close
November 1, 1996, or when the bycatch
of any of the species named in
paragraph (e) of this section reaches its
bycatch limit, or when the total catch of
E. carlsbergi reaches 14,500 mt,
whichever comes first.

(9) The fishery for L. squamifrons on
Lena Bank in statistical division 58.4.4
shall close November 1, 1996, or when
the total catch reaches 715 mt,
whichever comes first.

(h) The fishery for L. squamifrons on
Ob Bank in statistical division 58.4.4
shall close November 1, 1996, or when
the total catch reaches 435 mt
whichever comes first.

(i) The fishery for C. gunnari and D.
eleginoides in statistical division 58.5.2
shall close the earlier of June 30 or until
precautionary catch limits of 311 mt and
297 mt, respectively, are reached,
whichever comes first.

6. Section 380.27 is revised to read as
follows:

§380.27 Gear restrictions.

(a) Longline fishing or longline fishing
research in the Convention area (except
for waters adjacent to the Kerguelen and
Crozet Islands and the Prince Edward
islands) shall be conducted as follows:

(1) Fishing operations shall be
conducted in such a way that the baited
hooks sink as soon as possible after they
are put in the water. Only thawed bait
shall be used.

(2) For vessels using the Spanish
method of longline fishing, weights
should be released before line tension
occurs; whenever possible weights of at

least 6 kg mass should be used, spaced
at 20 m intervals.

(3) Longlines shall be set only at night
(between the times of nautical twilight).
During longline fishing at night, only
the minimum ship’s lights necessary for
safety shall be used. Wherever possible,
setting of lines should be completed at
least 3 hours before dawn (to reduce
loss of bait to/catches of white-chinned
petrels).

(4) The dumping of offal shall be
avoided as far as possible while
longlines are being set or hauled; if
discharge of offal is unavoidable, the
discharge must take place on the
opposite side of the vessel to that where
longlines are set or hauled.

(5) Every effort should be made to
ensure that birds captured alive during
longlining are released alive and that
wherever possible hooks are removed
without jeopardizing the life of the bird
concerned.

(6) A streamer line designed to
discourage birds from settling on baits
during deployment of longlines shall be
towed. Specification of the streamer line
is given in Figure 2 to part 380. Details
of the construction relating to the
number and placement of swivels may
be varied so long as the effective sea
surface covered by the streamers is no
less than that covered by the currently
specified design. Details of the device
dragged in the water in order to create
tension in the line may also be varied.

(7) The streamer line is to be
suspended at the stern from a point
approximately 4.5 m above the water
and such that the line is directly above
the point where the baits hit the water.

(8) The streamer line is to be
approximately 3 mm diameter, have a
minimum length of 150 m and have a
device at the end to create tension so
that the main line streams directly
behind the ship even in cross winds.

(9) At 5 m intervals commencing from
the point of attachment to the ship five
branch streamers each comprising two
strands of approximately 3 mm cord
should be attached. The length of the
streamer should range between
approximately 3.5 m nearest the ship to
approximately 1.25 m for the fifth
streamer. When the streamer line is
deployed the branch streamers should
reach the sea surface and periodically
dip into it as the ship heaves. Swivels
should be placed in the streamer line at
the towing point, before and after the
point of attachment of each branch
streamer and immediately before any
weight placed at the end of the streamer
line. Each branch streamer should also
have a swivel at its attachment to the
streamer line.
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(10) Variations in the design of the
streamer lines may be tested on vessels
carrying two observers, at least one
appointed in accordance with the
CCAMLR Scheme of International
Scientific observation, providing that all
other elements of this paragraph are
complied with. The streamer lines
under test should be constructed and
operated taking full account of
principles developed by the CCAMLR
Working Group on Incidental Mortality
Arising from Longline fishing (WG-
IMALF) and available from the AERG.
Testing should be carried out
independently of actual commercial
fishing and in a manner consistent with
§380.30 on exploratory fisheries.

(b) The use of net monitor cables on
harvesting vessels in the Convention
Area (Figure 1 to part 380) is prohibited.

(c) The use of bottom trawls in the
directed fishery for C. gunnari in
statistical subarea 48.3 from November
3, 1995, through November 1, 1996, is
prohibited.

(d) The use of any gear, except trawls,
in the fisheries for C. gunnari and D.
eleginoides in statistical subdivision
58.2.2 is prohibited.

(e) The use of any gear, except
longlines, in the directed fishery for D.
eleginoides in statistical subarea 48.3
from November 3, 1995, through
November 1, 1996, is prohibited.

(f) The use of any gear, except
longlines, in the directed fishery for D.

eleginoides in statistical subarea 48.4
from November 3, 1995, through
November 1, 1996, is prohibited.

(9) The use of any gear, except crab
pots (traps), in the crab fishery in
statistical area 48 from November 3,
1995, through November 1, 1996, is
prohibited.

Figure 2 [Redesignated as Appendix A
to Part 380; Amended]

7. Figure 2 to part 380 is redesignated
as Appendix A to part 380 and Table 2
to newly redesignated Appendix A is
removed.

Figure 3 [Redesignated as Appendix B
to Part 380]

8. Figure 3 to part 380 is redesignated
as Appendix B to part 380 and revised
to read as follows:

Appendix B to Part 380—Data Requirements
for the Crab Fishery in Statistical Subarea
48.3

I. Catch and Effort Data

(1) Cruise Descriptions: Cruise code, vessel
code, permit number, year.

(2) Pot Descriptions: Pot shape,
dimensions, mesh size, funnel attitude,
number of chambers, presence of an escape
port.

(3) Effort Descriptions: Date, time, latitude,
and longitude of the start set, compass
bearing of the set, total number of pots set,
spacing of pots on the line, number of pots
lost depth, soak time, bait type.

(4) Catch Descriptions: Retained catch in
numbers, bycatch of all species, incremental
record number for linking with sample
information.

1. Data Requirements for Bycatch Species in
the Exploratory Crab Fishery in Statistical
Subarea 48.3

Species Data requirements

Dissostichus Numbers and estimated

eleginoides. total weight.
Notothenia rossii | Numbers and estimated
total weight.

Other species ..... Estimated total weight.

111. Biological Data

For these data, crabs are to be sampled
from the line hauled just prior to noon, by
collecting the entire contents of a number of
pots spaced at intervals along the line so that
between 35 and 50 specimens are
represented in the subsample.

(1) Cruise Descriptions: Cruise code, vessel
code, permit number.

(2) Sample Descriptions: Date, position at
the start of the set, line number.

(3) Data: Species, sex, length of at least 35
individuals, presence/absence of
rhizocephalan parasites, record of the
destination of the crab (kept, discarded,
destroyed), record of the pot numbers from
which the crab come.

9. In part 380, the words “Figure 2"
and “Figure 3" are removed wherever
they appear and the words *“‘Appendix
A’ and “Appendix B’ are added in
their place, respectively.

10. A new Figure 2 is added to part
380 to read as follows:

BILLING CODE 3510-22-W
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Towing point

Swivel

Streamers Streamer line

/

Weight or other device
for creating tension

Figure 2 to Part 380—The Use of Streamer Lines to Minimize the Incidental Mortality of Seabirds in the Course of Longline Fishing
or Longline Fishing Research Operations in the Convention Area (see § 380.27 for specifications on use)

[FR Doc. 96-4756 Filed 2-29-96; 3:19 pm]
BILLING CODE 3510-22-C

50 CFR Part 650

[Docket No. 9602226047-6047-01; 1.D.
020696B]

RIN 0648—-Al37

Atlantic Sea Scallop Fishery;
Reduction in Crew Size Limit

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement measures contained in
Framework Adjustment 7 to the Atlantic
Sea Scallop Fishery Management Plan
(FMP). This framework adjustment
permanently reduces the maximum
crew size from nine to seven.

EFFECTIVE DATE: March 11, 1996.
ADDRESSES: Copies of Amendment 4, its
regulatory impact review and the final
regulatory flexibility analysis contained
therein, the final supplemental
environmental impact statement (SEIS),
and the supporting documents for
Framework Adjustment 7 are available
from Douglas Marshall, Executive
Director, New England Fishery
Management Council, Suntaug Office
Park, 5 Broadway, Saugus, MA 01906—
1097.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, 508-281-9273.

SUPPLEMENTARY INFORMATION:

Background

The final rule implementing
Amendment 4 to the FMP was
published on January 19, 1994 (59 FR
2777), with implementation of most
measures on March 1, 1994. The
amendment retained the FMP’s
objectives to: (1) Restore adult stock
abundance and age distribution; (2)
increase yield-per-recruit for each stock;
(3) evaluate plan research, development,
and enforcement costs; and (4)
minimize adverse environmental
impacts on sea scallops.

Amendment 4 changed the primary
management strategy from a meat count
(size) control to effort control. The
amendment controls total fishing effort
through limited access permits and a
schedule of reductions in allowable
days at sea (DAS). Supplemental
measures include limits on increases in
vessel fishing power to control the
amount of fishing pressure and to help
control the size of scallops landed, gear
restrictions, and limits on the number of
crew members. Additionally, the
amendment includes a framework
procedure for adjusting the management
measures in the FMP. Initially, the
maximum crew size was set at nine.

In response to very high levels of
recruitment documented in the Mid-
Atlantic resource area, the New England
Fishery Management Council (Council)
recommended lowering the maximum
crew size from nine to seven, because a

smaller crew lowers shucked-scallop
production. This reduced production is
exacerbated if a vessel operator is
targeting small scallops. Thus, this
restriction provides an incentive to
target larger scallops in order to obtain
the same amount of yield from fewer
scallops. Framework Adjustments 1 (59
FR 36720, July 19, 1994) and 4 (59 FR
36720, April 5, 1995), temporarily
lowered the maximum crew size from
nine to seven. The current framework
adjustment 4 expires on February 29,
1996.

Because the conditions that justified
lowering the maximum crew size to
seven still exist, the Council
recommended reducing the maximum
crew-size permanently from nine to
seven, until changed by plan
amendment or other action.

In Framework 1, the 7—member crew
limit was expected to increase yield-per-
recruit, which would be realized during
1995 and 1996. No preliminary 1995
data are available to document that
year’s yield-per-recruit results. Yields
would increase and spawning stock
biomass would be greatly enhanced, but
only during 1994. With an extension of
the 7—-member crew limit, similar results
are expected as analyzed in Framework
1. Increased yield-per-recruit would
occur during 1997 and 1998, and
spawning stock biomass would be
enhanced during 1996.

The extension of the 7-member crew
limit is expected to reduce total
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landings of sea scallops, resulting in an
increase in ex-vessel prices in 1996. The
increase in ex-vessel prices should
mitigate the decrease in landings.
During 1997 and 1998, landings and ex-
vessel revenues are expected to
increase. After 1998, the projected
impact of the 7-member crew limit on
ex-vessel revenues is projected to be
negligible when compared with
projected ex-vessel revenues associated
with the 9—member crew limit.

The adjustments being made through
the framework process (8 650.40) are
within the scope of analyses contained
in Amendment 4 and the final SEIS.
Supplemental rationale and analyses of
expected biological effects, economic
impacts, impacts on employment, and
safety concerns are contained within the
supporting documents for Framework
Adjustments 1, 4, and 7 (see
ADDRESSES).

The Council requests publication of
the management measures as a final rule
after considering the required factors
stipulated in the regulations governing
the sea scallop fishery (8§ 650.40) and
providing supporting analysis for each
factor considered. The Director,
Northeast Region, NMFS concurs with
the Council’s recommendation and has
determined that Framework 7 should be
published as a final rule.

NMPFS is adjusting the scallop
regulations following the procedure for
framework adjustments established by
Amendment 4 and codified in 50 CFR
part 650, subpart C. The Council
followed this procedure when making
adjustments to the FMP, by developing
and analyzing the actions over the span
of a minimum of at least two Council
meetings, on December 13, 1995, and
January 25, 1996.

Comments and Responses

In accordance with the regulations,
public comments on the framework
adjustment were taken by the Council
during its December 13, 1995, and
January 25, 1996, meetings. Four
members of the industry and two fishing
organizations commented at the
December and January meetings. The
comments were in support of the
recommended adjustment and urged
timely implementation to avoid a hiatus
when the current restriction expires.

Written comments were also received
from four individuals. One comment
was in favor of the 7-member crew limit
and requires no response. The
remaining comments and responses
follow.

Comment 1: All commenters
guestioned the safety aspects of the
maximum crew size.

Response: The analysis included in
the Council’s framework package
suggests that, based on recent U.S. Coast
Guard information (contained in a
November 8, 1995, letter, with
enclosure, from Captain P. J. Howard)
about the scallop fishery, there is no
relationship between the size of the
crew and accidents aboard scallop
vessels. Fishers have stated publicly
that most New Bedford scallop boats
carried less than seven crew members in
the winter of 199495, simply because
scallop stocks were low. Many fishers
have also stated that there is nothing
inherently dangerous about using a 7—
person crew and that safety ultimately
depends upon on-board safety practices
rather than crew size. The Coast Guard
reported to the Council in the above-
mentioned November 8 letter and
enclosure that there was no statistical
evidence that the number of personnel
casualties has increased due to the
maximum crew restrictions.

Comment 2: The 7—person crew limit
discriminates against those who have
larger, more expensive vessels. Crew
size limits, if required, should be based
on horsepower, vessel length, tonnage,
and size of gear fished.

Response: The Council’s policy is to
treat all vessels, within the full-time,
part-time, and occasional categories,
equally. The 7—person crew limit is
based on the typical full-time vessel,
which generally includes the largest,
most expensive vessels and is intended
to reduce the incentive to target small
scallops. Although there may be
smaller, less expensive vessels in the
full-time category that already use 7—
person crews, or less, it is unlikely due
to their limited crew that these vessels
pursue small scallops.

Comment 3: Wheelhouses are
unmanned during haulbacks because of
the 7—person crew limit.

Response: Members of the Council’s
Sea Scallop Industry Advisory
Committee have reported that
unmanned wheelhouses are a practice
found regardless of crew size, in both
dredges and groundfish trawls. The First
Coast Guard District reported to the
Council that this is a common practice
among many fishing vessel operators
and not unique to the scallop fishery. In
any event, the decision not to man the
wheelhouse is not a result of the 7—
member crew limit but rather an
operational decision of the captain.

Adherence to Framework Procedure
Requirements

Neither data availability nor the need
to have the 7—person crew limit in place
for the entire harvesting season were
factors considered by the Council in its

decision to recommend publishing the
adjusted management measures as a
final rule.

The public had adequate opportunity
to express opinions at several meetings.
The crew-limit issue was discussed at
the Scallop Oversight Committee
meeting held in East Boston, MA, on
November 6, 1995, and at the Council
meetings held in Danvers, MA, on
December 13, 1995, and January 24 and
25, 1996.

There is an immediate need to protect
the resource by reducing the crew limit
to seven before March 11, 1996, when
the current temporary crew limit
expires. Unnecessary delay in effecting
this adjustment would significantly
increase the danger to the new incoming
year-class during early spring.

The Council will continue to evaluate
the effectiveness of this crew-size limit.
This continuing evaluation will be made
on the basis of landings data and
enforcement activity.

NMFS has determined that the
framework adjustment to the FMP that
this rule would implement is consistent
with the national standards, other
provisions of the Magnuson Fishery
Conservation and Management Act, and
other applicable law. NMFS, in making
that determination, has taken into
account the information, views, and
comments received during the comment
period of the FMP’s framework
adjustment mechanism in 50 CFR
650.40.

Classification

This final rule has been determined to
be not significant for purposes of E.O.
12866.

In that this regulation is not subject to
the requirement to publish a general
notice of proposed rulemaking under 5
U.S.C. 553 or any other law, this rule is
exempt from the requirement to prepare
an initial or final regulatory flexibility
analysis under the Regulatory
Flexibility Act. As such, none has been
prepared.

This rule is implemented in
compliance with all procedural
requirements established by the
Administrative Procedure Act. The
Council requests publication of the
management measures as a final rule
after considering the required factors
stipulated under the Framework
Measures in the final rule for
Amendment 4 and providing supporting
analysis for each factor considered.
Public meetings held by the Council to
discuss the management measures
implemented by this rule provided
adequate opportunity for public
comment to be considered. The
Assistant Administrator (AA) for
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Fisheries, NOAA, finds there is good
cause to waive prior and an opportunity
for public comment notice under 5
U.S.C. 553(b)(B) as such notice and
public procedure thereon are
unnecessary.

The AA finds that under 5 U.S.C.
553(d) the need to protect the resource
by having the regulation in place by
March 1, 1996, when the current
temporary crew-size limit expires,
constitutes good cause to waive the 30-
day delay in effectiveness of this rule.
Delay in effecting this crew-size limit
would significantly increase the danger
to the new incoming year class of sea
scallops during early spring.

List of Subjects in 50 CFR Part 650

Fisheries, Reporting and
recordkeeping requirements.

Dated: February 28, 1996.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 650 is amended
as follows:

PART 650—ATLANTIC SEA SCALLOP
FISHERY

1. The authority citation for part 650
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.In §650.21, paragraph (c) is revised
to read as follows:

§650.21 Gear and crew restrictions.
* * * * *

(c) Crew restrictions. Limited access
vessels participating in or subject to the
scallop DAS allocation program may
have no more than seven people aboard,
including the operator, when not
docked or moored in port, unless
participating in the small dredge
program specified in paragraph (e) of
this section, or otherwise authorized by
the Director, Alaska Region, NMFS.

* * * * *

[FR Doc. 96-5017 Filed 2—29-96; 4:00 pm]
BILLING CODE 3510-22-F

50 CFR Part 651

[Docket No. 960226048-6048-01; 1.D.
020996A]

RIN 0648—-Al79

Northeast Multispecies Fishery

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement measures contained in
Framework Adjustment 14 to
Amendment 5 of the Northeast
Multispecies Fishery Management Plan
(FMP). This rule implements a spring
closure for gillnet gear in the Revised
Mid-coast Closure Area and establishes
a new Cape Cod South Closure Area off
Southern New England. The intent of
this rule is to further reduce harbor
porpoise mortality in the Gulf of Maine
sink gillnet fishery to meet the New
England Fishery Management Council’s
(Council) bycatch reduction goals.
EFFECTIVE DATES: The addition of
§651.32(a)(1)(iv) and Figure 9 is
effective March 8, 1996. The
amendment to § 651.32(a)(1)(ii)(B) is
effective March 25, 1996.

ADDRESSES: Copies of Amendment 5, its
regulatory impact review (RIR) and the
final regulatory flexibility analysis
(FRFA) contained with the RIR, its final
supplemental environmental impact
statement (FSEIS), and Framework
Adjustment 14 are available upon
request from Douglas G. Marshall,
Executive Director, New England
Fishery Management Council, 5
Broadway, Saugus, MA 01906-1097.
FOR FURTHER INFORMATION CONTACT: E.
Martin Jaffe, 508—-281-9272.

SUPPLEMENTARY INFORMATION:
Background

Regulations implementing
Amendment 5 to the FMP were
published on March 1, 1994 (59 FR
9872). One of Amendment 5’s principal
objectives was to reduce the bycatch of
harbor porpoise in the Gulf of Maine
sink gillnet fishery by the end of Year
4 of plan implementation to a level not
to exceed 2 percent of the population,
based on the best available estimates of
abundance and bycatch. In addition,
Amendment 5 established a requirement
that by September 15 of each year, the
Council’s Harbor Porpoise Review Team
(HPRT) complete an annual review of
harbor porpoise bycatch and abundance
data in the Gulf of Maine and evaluate
the impacts of other measures that
reduce harbor porpoise take. It also
encouraged the HPRT to make
recommendations on other “reduction-
of-take’” measures to achieve the harbor
porpoise mortality reduction goals and
established a framework procedure for
timely implementation of appropriate
measures.

With the issuance of implementing
regulations for Framework Adjustment 4
to Amendment 5 of the Northeast
Multispecies Fishery Management Plan
(59 FR 26972, May 25, 1994), a series of
time and area closures to sink gillnet

gear were implemented based on an
analysis by the Northeast Fisheries
Science Center (NEFSC) of the seasonal
and spatial distribution of harbor
porpoise and sink gillnet fishing activity
in the Gulf of Maine.

This action is necessary in order to
make further progress toward the
Council’s bycatch reduction goals for
Year 2 (1995-96) of the Program. The
target adopted by the Council was a 40
percent reduction in the bycatch or
approximately 780 animals. Due in part
to the increased bycatch rates in the
Mid-coast region, incidental take of
harbor porpoise for that year may still
exceed 1,500 animals. This information
and the fact that porpoise takes had also
been well documented in late March,
April and May of 1995 in the Revised
Mid-coast Closure Area creates a
situation in which total bycatch for the
1994-95 season had likely exceeded
target levels. Prior to the proposed
framework adjustment, there have been
no closures implemented to reduce
entanglement as animals move
northward into the northern Gulf of
Maine and the Bay of Fundy in the
spring.

This final rule implements a spring
closure from March 25 through April 25
in the Revised Mid-coast Closure Area
(see Figure 8), establishes an additional
closure area—the Cape Cod South
Closure Area—south of Massachusetts
and Rhode Island (Figure 9), and
implements the closure of that area from
March 8 through March 30 in 1996 and
from March 1 through March 30 in
subsequent years. These closure areas
will be monitored to determine whether
displaced gillnet activity, if it occurs,
results in increased porpoise takes.

Revised Mid-coast Closure Area—
Figure 8

This area is closed from March 25
through April 25 for each fishing year.

Point Latitude Longitude
MC1 ............ 42°30' N Massachusetts

shoreline.
42°30' N. 70°15' W.
42°40' N. 70°15' W.
42°40' N. 70°00' W.
43°00' N. 70°00" W.
43°00' N. 69°30' W.
43°15' N. 69°30' W.
43°15' N. 69°00' W.
Maine 69°00' W.
shoreline

Cape Cod South Closure Area—Figure
9

This area is closed from March 1
through March 30 of each fishing year,
except in 1996 when the area is closed
from March 8 through March 30.
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Point Latitude Longitude
RI shoreline 71°45" W.
40°40' N. 71°45" W.
40°40' N. 70°30" W.
MA shoreline 70°30" W.

Comments and Responses

The Council has considered
information, views and comments made
at a meeting of its Marine Mammal
Committee (MMC) held in Saugus, MA
on November 28, 1995; at an informal
meeting between Council staff and
southern New England gillnet fishermen
in Tiverton, Rl on December 7, 1995;
and at a full Council meeting (the first
meeting for initiating the framework
action) held in Danvers, MA on
December 13, 1995. Documents
summarizing the Council’s proposed
action, the biological analyses upon
which this decision was based and
potential economic impacts were
available for public review 5 days prior
to the second meeting required under
the framework adjustment process.
Written comments were accepted up to
and at the January 25, 1996, Council
meeting in Danvers, MA, at which time
the decision to finalize this framework
adjustment was made. Several
individuals commented on the
Council’s proposal.

Comment 1: A gillnet representative
requested that the Massachusetts Bay
Closure Area continue to be effective
from March 1 through March 30.

Response: The MMC proposed no
change to that closure area. The Council
and NMFS agree and the Massachusetts
Bay Closure will remain as is, i.e.,
closed from March 1 through March 30.

Comment 2: A gillnet fisherman from
Rhode Island asked that the Cape Cod
South Closure Area period be from the
last 2 weeks in February through the
first 2 weeks in March.

Response: The analysis prepared by
the NEFSC indicates that the harbor
porpoise takes for that area are highest
in March. There have been no takes
observed in February.

Comment 3: A member of the HPRT
recommended that the spring Mid-coast
area closure be longer than just April.

Response: The MMC recommended,
and the Council and NMFS agree, that
effecting the Revised Mid-coast Closure
Area from March 25 through April 25
will provide the maximum harbor
porpoise bycatch reduction while
minimizing the loss of fishing
opportunity to harvesters using gillnet
gear, as determined by the NEFSC
analysis. The Council may seek to adjust
this closure period at some future date.

Comment 4: A member of the HPRT
recommended that the spring closure in

Massachusetts Bay be extended from
February 1 through March 30. The
commenter also noted that it may be
necessary to extend the closures in the
Mid-coast and Cape Cod South Closure
Areas once additional data are available.

Response: The Council considered
several changes to the Massachusetts
Bay area closure times and determined
that it had no basis for making a change.
All area closures and experimental
fisheries will be evaluated annually by
the HPRT and recommendations for
adjustments will be made as necessary.

Comment 5: A member of the HPRT
commented that the Council action
represented the best that could be done
until more data become available to
gauge the effectiveness of previous
closures.

Response: The Council will consider
modifying its harbor porpoise bycatch
reduction goal to match the MMPA goal
established under the 1994
amendments.

The Council also received several
comments pertaining to an experimental
fishery using small acoustic devices
called pingers to deter harbor porpoise
bycatch in the sink gillnet fishery. The
Council forwarded these comments to
the Regional Director requesting that
such an experimental fishery be
established in the closure areas during
the closure periods. The Regional
Director is considering such fisheries,
which may mitigate negative economic
impacts of the closures for some
fishermen. The Council considered the
public comments pertaining to this
framework adjustment prior to making
its recommendation to the Regional
Director under the framework
provisions for the FMP.

Adherence to Framework Procedure
Requirements

Data were not available for a proposed
rule, and the need for regulations to be
in place for an entire fishing season is
not an issue for this particular action.
The public was provided adequate
opportunity to express opinions at
several meetings. These opportunities
were provided at the Council’s MMC
held in Saugus, MA, on November 28,
1995; at an informal meeting between
Council staff and southern New England
gillnet fishermen in Tiverton, RI, on
December 7, 1995; and at two full
Council meetings held in Danvers, MA,
on December 13, 1995, and January 25,
1996. There is an immediate need to
provide more protection for the harbor
porpoise beyond the existing
management measures. There will be
further evaluation of these management
measures based on landings data,
enforcement activity, and an expected

experimental fishery. NMFS has
determined that the framework
adjustment to the FMP that this rule
would implement is consistent with the
national standards, other provisions of
the Magnuson Conservation and
Management Act, and other applicable
law. NMFS, in making that
determination, has taken into account
the information, views, and comments
received during the comment period of
the FMP’s framework adjustment
mechanism in 50 CFR 651.40.

Classification

In that this regulation is not subject to
the requirement to publish a general
notice of proposed rulemaking under 5
U.S.C. 553 or any other law, this rule is
exempt from the requirement to prepare
an initial or final regulatory flexibility
analysis under the Regulatory
Flexibility Act. As such, none has been
prepared.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Assistant Administrator for
Fisheries, NOAA (AA) finds there is
good cause to waive prior notice and an
opportunity for public comment under
5 U.S.C. 553(b)(B) as such notice and
public procedure thereon are
unnecessary. Public meetings held by
the Council to discuss the management
measures implemented by this rule
provided adequate prior notice and an
opportunity for public comment to be
heard and considered. The AA finds
that under 5 U.S.C. 553(d), the need to
have the closure of the Revised Mid-
coast Closure Area effective March 25
and the closure of the Cape Cod South
Closure Area effective as soon as
possible after March 1 while at the same
time providing fishermen adequate
notice to comply, to avoid delay that
would likely impede the achievement of
harbor porpoise mortality reduction
goals, constitutes good cause to waive a
portion of the 30-day delay in
effectiveness of this regulation.
Accordingly, the closure of the Revised
Mid-coast Closure Area is effective
March 25, 1996, and the closure of the
Cape Cod South Closure Area is
effective March 8, 1996.

List of Subjects in 50 CFR Part 651
Fisheries, Fishing, Reporting and
recordkeeping requirements.
Dated: February 28, 1996.
Gary Matlock,
Program Management Officer, National
Marine Fisheries Service.
For the reasons set out in the
preamble, 50 CFR part 651 is amended
as follows:
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PART 651—NORTHEAST
MULTISPECIES FISHERY

1. The authority citation for part 651
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §651.32 the first sentence of
paragraph (a)(1)(ii)(B) is revised and
paragraph (a)(1)(iv) is added to read as
follows:

§651.32 Sink gillnet requirements to
reduce harbor porpoise takes.

a * * *

1 * * *

(ii) * X *

(B) Notwithstanding any other
provisions in this part, from March 25

through April 25 of each fishing year the
restrictions and requirements specified
in the introductory text of paragraph (a)
of this section apply to an area known
as the Revised Mid-coast Closure Area,
which is an area bounded by straight
lines connecting the following points in
the order stated (see Figure 8 of this
part). * * x

(iv) Cape Cod South Closure Area.
From March 6 through March 30 of
fishing year 1996 and from March 1
through March 30 of subsequent fishing
years, the restrictions and requirements
specified in the introductory text of
paragraph (a) of this section apply to an
area known as the Cape Cod South

Closure Area, which is an area bounded
by straight lines connecting the
following points in the order stated (see
Figure 9 of this part).

CAPE CoD SOUTH CLOSURE AREA

Point Latitude Longitude
CCSI1 v RI shoreline 71°45" W.
CCS2 e, 40°40' N 71°45" W.
CCS3 i 40°40' N 70°30" W.
CCS4 v MA shoreline 70°30" W.
* * * * *

3. Figure 9 is added to part 651 to
read as follows:

BILLING CODE 3510-22-W
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Figure 9 to Part 651—Cape Cod South Closure Area for the Protection of Harbor Porpoise

[FR Doc. 96-5016 Filed 3-1-96; 9:26 am]
BILLING CODE 3510-22-W
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50 CFR Part 655

[Docket No. 951211295-6035-02; I.D.
111595C]

RIN 0648—-XX37

Atlantic Mackerel, Squid, and
Butterfish Fisheries; Final 1996
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final specifications for the 1996
Atlantic mackerel, squid, and butterfish
fisheries.

SUMMARY: NMFS issues the final initial
specifications for the 1996 fishing year
for Atlantic mackerel, squid, and
butterfish (SMB).

EFFECTIVE DATE: January 1, 1996,
through December 31, 1996.

ADDRESSES: Copies of the
Environmental Assessment are available
from the Northeast Regional Office,
NMPFS, 1 Blackburn Drive, Gloucester,
MA 01930. Copies of the Mid-Atlantic
Fishery Management Council’s quota
paper and recommendations are
available from David R. Keifer,
Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115, Federal Building, 300 South New
Street, Dover, DE 19901.

FOR FURTHER INFORMATION CONTACT:
Myles Raizin, 508-281-9104.

SUPPLEMENTARY INFORMATION:
Regulations implementing the Fishery
Management Plan for the Atlantic
Mackerel, Squid, and Butterfish
Fisheries (FMP) prepared by the Mid-
Atlantic Fishery Management Council
(Council) appear at 50 CFR part 655.
These regulations require NMFS to

publish a document specifying the
initial annual amounts of the initial
optimum yield (IOY) as well as the
amounts for allowable biological catch
(ABC), domestic annual harvest (DAH),
domestic annual processing (DAP), joint
venture processing (JVP), and total
allowable levels of foreign fishing
(TALFF) for the species managed under
the FMP. No reserves are permitted
under the FMP for any of these species.
Procedures for determining the initial
annual amounts are found in § 655.22.

These specifications are unchanged
from the proposed specifications that
were published in the Federal Register
on December 21, 1995 (60 FR 66249).
The following table contains the final
1996 initial specifications for Atlantic
mackerel, Loligo and Illex squids, and
butterfish.

FINAL INITIAL SPECIFICATIONS FOR ATLANTIC MACKEREL, SQUID, AND BUTTERFISH FOR THE FISHING YEAR JANUARY 1

THROUGH DECEMBER 31, 1996 (mt)

Squids :
Specifications - d MA;?knetlr%I Butterfish
Loligo lllex

44,000 30,000 2N/A 16,000
30,000 30,000 1,175,500 7,200
25,000 21,000 105,500 5,900
25,000 21,000 4105,500 5,900
25,000 21,000 50,000 5,900

0 0 35,000 0

0 0 0 0

1 Max optimum yield (OY) as stated in the FMP.
2Not applicable, see the FMP.

3|QY can increase to this amount.
4 Contains 20,500 mt projected recreational catch based on the formula contained in the regulations (50 CFR part 655).

This document also announces four
special conditions that would affect any
foreign joint venture fishery for Atlantic
mackerel, should one occur in 1996: (1)
Joint ventures are allowed south of
37°30' N. lat., but river herring bycatch
may not exceed 0.25 percent of the over-
the-side transfers of Atlantic mackerel;
(2) the Regional Director, Northeast
Region, NMFS, will monitor fishing
operations and manage harvest to
reduce impacts on marine mammals in
prosecuting the Atlantic mackerel
fishery; (3) the mackerel OY may be
increased during the year as described
under 8655.21(b)(2)(v), in consultation
with the Council, but the total should
not exceed 125,500 mt; and (4)
applications from a particular nation for
a joint venture for 1996 will not be
approved until the Regional Director
determines, based on an evaluation of
performances, that the nation’s purchase
obligations for previous years have been
fulfilled. There were no comments
received regarding these conditions.

Comment and Response

One comment was received during
the public comment period concerning
the proposed I0Y specifications for both
Illex and Loligo squid.

Comment: The commenter urged the
rejection of the proposed specifications
for the squids due to the differences of
5,000 mt and 9,000 mt between the IOY
and the ABC specifications for the
Loligo and lllex fisheries, respectively.
The commenter believed that both I0Ys
should be set at 30,000 mt, the ABC,
because the proposed 10Ys would be
deleterious to New England vessels
wishing to harvest squid.

Response: The Council provided a
firm biological rationale for IOY
reductions, noting that the 17th
Northeast Regional Stock Assessment
Workshop concluded that both squids
have an annual lifespan and are
susceptible to recruitment overfishing.
Furthermore, the IOY is not allocated by
region and New England vessels have
the same harvest rights as others

participating in the fishery. Should
events occur in these fisheries that
would require additional 10Y, the
regulations at § 655.22 give the Regional
Director authority to raise or lower IOY
if it is beneficial to the Nation.

Classification

This action is authorized by 50 CFR
part 655, and these final specifications
are exempt from review under E.O.

12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 27, 1996.

Gary Matlock,

Program Management Officer, National
Marine Fisheries Service.

[FR Doc. 96—4999 Filed 3—4-96; 8:45 am]
BILLING CODE 3510-22—-P
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50 CFR Part 661

[Docket No. 950426116-5116-01; I.D.
022796C]

Ocean Salmon Fisheries Off the
Coasts of Washington, Oregon, and
California; Inseason Adjustment, Point
Arena, CA, to the U.S.-Mexican Border

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Inseason adjustment; request for
comments.

SUMMARY: NMFS announces that the
retention of coho salmon will be
prohibited in the recreational salmon
fishery in the area from Point Arena,
CA, to the U.S.-Mexican border when
the season opens on March 2, 1996. This
adjustment is intended to ensure
conservation of coho salmon.

DATES: Effective 0001 hours local time,
March 2, 1996, until the effective date
of the 1996 management measures, as
published in the Federal Register.
Comments will be accepted through
March 15, 1996.

ADDRESSES: Comments may be mailed to
William Stelle, Jr., Director, Northwest
Region, National Marine Fisheries
Service, NOAA, 7600 Sand Point Way
NE., BIN C15700-Bldg. 1, Seattle, WA
98115-0070; or Hilda Diaz-Soltero,
Director, Southwest Region, National
Marine Fisheries Service, NOAA, 501
W. Ocean Boulevard, Suite 4200, Long
Beach, CA 90802-4213. Information
relevant to this action has been
compiled in aggregate form and is
available for public review during
business hours at the office of the
Director, Northwest Region, NMFS
(Regional Director).

FOR FURTHER INFORMATION CONTACT:
William L. Robinson, 206-526—-6140, or
Rodney R. Mclnnis, 310-980-4030.
SUPPLEMENTARY INFORMATION: In the
1995 annual management measures for
ocean salmon fisheries, NMFS
announced 1996 recreational salmon
seasons opening earlier than May 1,
1996 (60 FR 21746, May 3, 1995). The
1996 recreational fishery in the area
between Point Arena, CA, and the U.S.-
Mexican border is scheduled to open on
March 2 (the nearest Saturday to March
1) for all salmon, unless an evaluation
indicates low coho abundance in 1996,
in which case inseason action may be
taken to prohibit retention of coho
salmon.

The best available information on
February 6 indicated that the 1996
preseason index abundance estimate for
Oregon Production Index (OPI) area

coho stocks is 427,300 fish, about 4
percent below the 1995 preseason
estimate of 443,000 fish. In 1994 and
1995, preseason abundance estimates
for Oregon coastal natural (OCN) coho
salmon, an OPI area stock component,
were at record low levels, resulting in
no coho retention south of Cape Falcon,
OR, when commercial and recreational
salmon seasons opened May 1. Due to
the continuing low preseason
abundance estimates for OPI coho and
OCN coho in 1996, it is necessary to
modify the recreational fishery in the
area between Point Arena, CA, and the
U.S.-Mexican border such that it will
open on March 2 for all salmon except
coho.

Modifications in the species which
may be caught and landed during
specific seasons and the establishment
or modification of limited retention
regulations are authorized by
regulations at 50 CFR 661.21(b)(1)(ii).
All other restrictions that apply to this
fishery remain in effect as announced in
the annual management measures.

The Regional Director consulted with
representatives of the Pacific Fishery
Management Council and the California
Department of Fish and Game regarding
this adjustment. The State of California
will also prohibit retention of coho
salmon in the recreational fishery in
State waters adjacent to this area of the
exclusive economic zone. Because of the
need for immediate action to conserve
coho salmon, NMFS has determined
that good cause exists to take this action
without affording a prior opportunity
for public comment. This action does
not apply to other fisheries that may be
operating in other areas.

Classification

This action is authorized by 50 CFR
661.21 and 661.23 and is exempt from
review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 29, 1996.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 96-5100 Filed 2—-29-96; 4:00 pm]

BILLING CODE 3510-22-F

50 CFR Part 675

[Docket No. 960129019-6019-01; I.D.
022396G]

Groundfish of the Bering Sea and
Aleutian Islands Area; Pacific Ocean
Perch in the Central Aleutian District

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific ocean perch in the
Central Aleutian District of the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
fully utilize the total allowable catch
(TAC) of Pacific ocean perch in this
area.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.lL.t.), February 29, 1996, until 12
midnight, A.l.t., December 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907 586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 675.

In accordance with § 675.20(a)(7)(ii),
the Final 1996 Harvest Specifications of
Groundfish (61 FR 4311, February 5,
1996) for the BSAI established 2,571
metric tons (mt) as the initial TAC catch
of Pacific ocean perch for the Central
Aleutian District. At the same time, the
directed fishery for Pacific ocean perch
in the Central Aleutian District was
closed to directed fishing under
8§675.20(a)(8) in order to reserve
amounts anticipated to be needed for
incidental catch in other fisheries.
NMFS has determined that as of
February 10, 1996, 2,571 mt remain
unharvested.

The Director, Alaska Region, NMFS,
has determined that the 1996 TAC for
Pacific ocean perch in the Central
Aleutian District has not been reached.
Therefore, NMFS is terminating the
previous closure and is reopening
directed fishing for Pacific ocean perch
in the Central Aleutian District.

All other closures remain in full force
and effect.

Classification

This action is taken under §675.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
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Dated: February 27, 1996.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 96-4997 Filed 2—-28-96; 3:58 pm]
BILLING CODE 3510-22-F

50 CFR Part 675

[Docket No. 960129019-6019-01; I.D.
022396F]

Groundfish of the Bering Sea and
Aleutian Islands Area; Pacific Ocean
Perch in the Eastern Aleutian District

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Modification of a closure.

SUMMARY: NMFS is opening directed
fishing for Pacific ocean perch in the
Eastern Aleutian District of the Bering
Sea and Aleutian Islands management
area (BSAI). This action is necessary to
fully utilize the total allowable catch
(TAC) of Pacific ocean perch in this
area.

EFFECTIVE DATE: 12 noon, Alaska local
time (A.lL.t.), February 29, 1996, until 12
midnight, A.l.t., December 31, 1996.
FOR FURTHER INFORMATION CONTACT:
Andrew N. Smoker, 907 586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at 50
CFR parts 620 and 675.

In accordance with § 675.20(a)(7)(ii),
the Final 1996 Harvest Specifications of
Groundfish (61 FR 4311, February 5,
1996) for the BSAI established 2,571
metric tons (mt) as the initial total
allowable catch of Pacific ocean perch
for the Eastern Aleutian District. At the
same time, the directed fishery for
Pacific ocean perch in the Eastern
Aleutian District was closed to directed
fishing under § 675.20(a)(8) in order to
reserve amounts anticipated to be

needed for incidental catch in other
fisheries. NMFS has determined that as
of February 10, 1996, 2,485 mt remain
unharvested.

The Director, Alaska Region, NMFS,
has determined that the 1996 TAC for
Pacific ocean perch in the Eastern
Aleutian District has not been reached.
Therefore, NMFS is terminating the
previous closure and is reopening
directed fishing for Pacific ocean perch
in the Eastern Aleutian District.

All other closures remain in full force
and effect.

Classification

This action is taken under §675.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 27, 1996.
Richard W. Surdi,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 96-4996 Filed 2—28-96; 3:58 pm]

BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 703
Investment and Deposit Activities

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed Rule; extension of
comment period.

SUMMARY: On November 29, 1995 (60 FR
61219) the National Credit Union
Administration (NCUA) published a
rule regarding natural person credit
union investment and deposit activities.
The comment period for this proposed
rule was to have expired on March 28,
1996. To encourage additional
comments, the NCUA Board has
decided to extend the comment period
on the proposed rule for an additional
90 days. The extended comment period
now expires June 26, 1996.

DATES: The comment period has been
extended and now expires June 26,
1996. Comments must be received on or
before June 26, 1996.

ADDRESSES: Comments should be
directed to Becky Baker, Secretary of the
Board. Mail or hand-deliver comments
to: National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428. Fax
comments to (703) 518-6319. Post
comments on NCUA's electronic
bulletin board by dialing (703) 518—
6480. Please send comments by one
method only.

FOR FURTHER INFORMATION CONTACT:
David M. Marquis, Director, Office of
Examination and Insurance, (703) 518—
6360, or Daniel Gordon, Senior
Investment Officer, (703) 518-6620, or
at the above address.

By the National Credit Union
Administration Board on February 23, 1996.
Becky Baker,

Secretary of the Board.
[FR Doc. 96-5110 Filed 3-4-96; 8:45 am]
BILLING CODE 7535-01-P

FEDERAL TRADE COMMISSION
16 CFR Part 405

Trade Regulation Rule on Misbranding
and Deception as to Leather Content of
Waist Belts

AGENCY: Federal Trade Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Trade
Commission (““Commission’’)
announces the commencement of a
rulemaking proceeding for the trade
regulation rule on Misbranding and
Deception as to Leather Content of
Waist Belts (*‘Leather Belt Rule” or
“Rule”). The proceeding will address
whether or not the Leather Belt Rule
should be repealed. The Commission
invites interested parties to submit
written data, views, and arguments on
how the Rule has affected consumers,
businesses and others, and on whether
there currently is a need for the Rule.
This document includes a description of
the procedures to be followed, an
invitation to submit written comments,
a list of questions and issues upon
which the Commission particularly
desires comments, and instructions for
prospective witnesses and other
interested persons who desire to
participate in the proceeding.
DATES: Written comments must be
submitted on or before April 4, 1996.
Notifications of interest in testifying
must be submitted on or before April 4,
1996. If interested parties request the
opportunity to present testimony, the
Commission will publish a document in
the Federal Register stating the time
and place at which the hearings will be
held and describing the procedures that
will be followed in conducting the
hearings. In addition to submitting a
request to testify, interested parties who
wish to present testimony must submit,
on or before April 4, 1996, a written
comment or statement that describes the
issues on which the party wishes to
testify and the nature of the testimony
to be given.
ADDRESSES: Written comments and
requests to testify should be submitted
to Office of the Secretary, Federal Trade
Commission, Room H-159, Sixth Street
and Pennsylvania Avenue, NW.,
Washington, DC 20580, telephone
number (202) 326-2506. Comments and
requests to testify should be identified
at “16 CFR Part 405—Comment—

Leather Belt Rule”” and ‘16 CFR Part
405—Request to Testify—Leather Belt
Rule,” respectively. If possible, submit
comments both in writing and on a
personal computer diskette in Word
Perfect or other word processing format
(to assist in processing, please identify
the format and version used). Written
comments should be submitted, when
feasible and not burdensome, in five
copies.

FOR FURTHER INFORMATION CONTACT:
Lemuel Dowdy or Edwin Rodriguez,
Attorneys, Federal Trade Commission,
Division of Enforcement, Bureau of
Consumer Protection, Sixth Street and
Pennsylvania Avenue, NW.,
Washington, DC 20580, (202) 326—2981
or (202) 326-3147.

SUPPLEMENTARY INFORMATION:
l. Introduction

Pursuant to the Federal Trade
Commission Act (“FTC Act”), 15 U.S.C.
41-58, and the Administrative
Procedure Act, 5 U.S.C. 551-59, 701-06,
by this Notice of Proposed Rulemaking
(““NPR’’) the Commission initiates a
proceeding to consider whether the
Leather Belt Rule should be repealed or
remain in effect.! The Commission is
undertaking this rulemaking proceeding
as part of the Commission’s ongoing
program of evaluating trade regulation
rules and industry guides to determine
their effectiveness, impact, cost and
need. This proceeding also responds to
President Clinton’s National Regulatory
Reinvention Initiative, which, among
other things, urges agencies to eliminate
obsolete or unnecessary regulations.

11. Background Information

The Leather Belt Rule was
promulgated on June 27, 1964, to
remedy deceptive practices involving
misrepresentations about the leather
content of waist belts that are not
offered for sale as part of a garment. The
Rule prohibits representations that belts
not made from the hide or skin of an
animal are made of leather or that belts
are made of a specified animal hide or
skin when such is not the case. In
addition, the Rule requires that belts

1In accordance with section 18 of the FTC Act,
15 U.S.C. 57a, the Commission submitted this NPR
to the Chairman of the Committee on Commerce,
Science, and Transportation, United States Senate,
and the Chairman of the Subcommittee on
Commerce, Trade and Hazardous Materials, United
States House of Representatives, 30 days prior to its
publication in the Federal Register.
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made of split leather, and ground,
pulverized or shredded leather bear a
label or tag disclosing the kind of
leather of which the belt is composed.
The Rule also requires that non-leather
belts having the appearance of leather
bear a tag or label disclosing their
composition or disclosing that they are
not leather.

As part of its continuing review of its
trade regulation rules to determine their
current effectiveness and impact, the
Commission published a Federal
Register notice 2 on March 27, 1995,3
asking questions about the benefits and
burdens of the Rule to consumers and
industry. The request for comments
elicited ten comments.4 Six comments
were from consumers S and four from
leather or leather goods manufacturers.®

The consumer comments expressed
continuing support for the Rule,
contending that its disclosure
requirements help consumers make
informed purchasing decisions. One
industry comment supported the Rule
for the same reason.” These commenters
stated that the Rule helps consumers
identify belts made of different types of
cowhide leather, such as top grain
leather, and split leather.8 In addition,
the comments stated that the disclosures
required by the Rule allow consumers to
identify belts made of vinyl, plastic,
polyurethane, paper and other synthetic
materials that can be made to look like

260 FR 15725. The Commission’s Office of the
Secretary has assigned document number B172445
to this notice. All comments submitted in response
to this notice are sequentially numbered and filed
under number B172445 in the public record,
starting with number B17244500001. Any request
for copies or inspection of the comments to this
notice should refer to document number B172445.

30n the same date, the Commission published a
Federal Register notice soliciting comment on its
Industry Guides for luggage, shoes, and Ladies’
handbags. 60 FR 15724. See Guides for the Luggage
and Related Products Industry, 16 CFR Part 24;
Guides for Shoe Content Labeling and Advertising,
16 CFR Part 231; and Guides for the ladies’
Handbag Industry, 16 CFR Part 247.

4 For purposes of this NPR, we cite these ten
comments using the name of the commenter and
the sequential number of the comment in
parentheses, without repeating the B172445 prefix.

5The following is a list of the consumer
commenters: Stephen Toso (1), Ross E. Kettering
(2), Matt Anderson (3), Marilyn Raeth (4), James A.
McGarry (5), and Lenna Mae Gara (8).

6 The following is a list of comments received
from industry members: Enger Kress Company
(manufactures mens and ladies wallets and
occasionally leather belts) (6), Cromwell leather
Company, Inc. (produces leather that is sold to
producers of finished leather goods) (7),
Humphreys, Inc. (manufacturer of leather belts) (9),
and Leather Industries of America, Inc. (trade
association representing the leather tanning
industry) (10).

7Enger Kress (6).

8Toso (1), Kettering (2), Anderson (3), Raeth (4),
McGarry (5), and Gara (6).

leather.® The consumer commenters
stated that, without the required
disclosures, consumers cannot be
certain of the quality of the leather used
in belts, or that belts are made of leather
at all.10

Three comments recommended that
the Commission amend the Rule to
allow the use of the term “bonded
leather”” when a leather good is made of
ground, pulverized, or shredded leather
that is bonded with an adhesive.11
Seven comments supported the
continuation of the Leather Belt Rule as
it currently exists.12 Two comments
from industry members expressed
support for consolidating the Rule and
the Guides into one set of guidelines
that apply to all finished leather
goods.13

On September 18, 1995, the
Commission announced that, to
eliminate unnecessary duplication, it
had rescinded the three separate guides
for various leather products 14 and
sought comment on one set of proposed,
consolidated guidelines: the Guides for
Select Leather and Imitation Leather
Products. 15 Because the proposed
Guides would cover belts, the
Commission published, on the same
day, an Advance Notice of Proposed
Rulemaking (““ANPR”’) stating that it
had tentatively determined that a
separate Leather Belt Rule is no longer

9Toso (1) states that the use in belts of synthetic
materials that look like leather makes it difficult to
determine the true leather content of belts. The
comment gives as an example the use of “P.U.
Glove Leather’” where the “P.U.”” stands for
polyurethane. Kettering (2) also opposes rescinding
the Leather Belt Rule because of the difficulty
consumers face in identifying belts that are made
of real leather when manufacturers try to pass off
vinyl or other materials as leather; the comment
states that the Rule’s disclosures allow consumers
to make informed choices by identifying the leather
contents of belts. Anderson (3), p.2.

10Toso (1) states that the discount stores are
growing and that they will be tempted to deceive
consumers by claiming that belts are made a higher
quality leather than they actually are. Raeth (4)
expresses the concern that manufacturers may pass
off cheaper, inferior goods to consumers if the Rule
is eliminated.

11 Cromwell (7), Humphreys (9), and Leather
Industries (10). These commenters recommend that
the Rule include a prohibition on the use of the
term “‘bonded leather” unless at least 75% of the
fibers in the product are leather. This issue has been
addressed in the proposed Guides, which allow the
use of the term *“‘bonded leather’ if certain required
disclosures are made.

12Toso (1), Kettering (2), Anderson (3), Raeth (4),
McGarry (5), Enger Kress (6), and Gara (8).

13Cromwell (7) and Leather Industries (10).

1460 FR 48027.

1560 FR 48056. In particular the Commission
sought comment as to whether the consolidated
Guides should cover leather, or imitation leather,
products in addition to shoes, luggage, handbags,
and belts. The deadline for comment on the
proposed Guides was October 18, 1995, but it was
subsequently extended until November 15, 1995. 60
FR 54316 (Oct. 23, 1995).

necessary, and seeking comments on the
proposed repeal of the Rule.16 In
accordance with section 18 of the FTC
Act, 14 U.S.C. 57a, the ANPR was sent
to the Chairman of the Committee on
Commerce, Science, and Transportation,
United States Senate, and the Chairman
of the Subcommittee on Commerce,
Trade and Hazardous Materials, United
States House of Representatives.

The ANPR comment period closed on
October 18, 1995. The Commission
received two comments in response to
the ANPR.17 One of these comments
supports retention of the existing
Leather Belt Rule. The commenter
believes that rescission of the Rule may
decrease the accuracy of the labeling of
waist belts, making the selection and
purchase of belts more difficult for
consumers.18 The other comment
supports consolidating the Rule into one
set of guidelines governing disclosures
of the leather content of leather goods,
and recommends that the term “bonded
leather” be allowed by those
guidelines.19

After reviewing the comments
submitted, the Commission has
determined that the benefits of the Rule
are retained through the inclusion of
belts in the proposed Guides for Select
Leather and Imitation Leather Products.
While repealing the Rule would
eliminate the Commission’s ability to
obtain civil penalties for any future
misrepresentations of the leather
content of belts, the Commission has
determined that it would not seriously
jeopardize the Commission’s ability to
act effectively. Any significant problems
that might arise could be addressed on
a case-by-case basis, administratively
under Section 5 of the FTC Act, 15
U.S.C. 45, or through court actions
under Section 13(b), 15 U.S.C. 53(b), in
federal district court. Prosecuting
serious or knowing misrepresentations
in district court allows the Commission
to seek injunctive relief as well as
equitable remedies, such as redress or
disgorgement.

The Commission believes that the
proposed Guides serve the public

1660 FR 48070. The Commission’s Office of the
Secretary has assigned document number B183789
to the ANPR. All comments submitted in response
to the ANPR are sequentially numbered and filed
under document number B183789 in the public
record, starting with number B18378900001. The
comments submitted in response to the ANPR are
identified in this NPR by the name of the
commenter and the sequential number, without
repeating the document number.

17The comments were submitted by Larry E.
Gundersen (1), a consumer, and Humphreys Inc.
(2), a manufacturer of leather belts.

18 Gundersen (1).

19 Humphreys Inc. (2). See footnote 11 above
regarding the term ““bonded leather.”
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interest better than maintaining a Rule
for leather belts and separate Guides for
various other leather products.
Accordingly, the Commission has
determined that a separate Leather Belt
Rule is not necessary. The Commission
therefore seeks comments on the
proposed repeal of the Leather Belt
Rule.

I11. Rulemaking Procedures

The Commission finds that the public
interest will be served by using
expedited procedures in this
proceeding. First, there do not appear to
be any material issues of disputed fact
to resolve in determining whether to
repeal the Rule. Second, the use of
expedited procedures will support the
Commission’s goal of eliminating
obsolete or unnecessary regulations
without an undue expenditure of
resources, while ensuring that the
public has an opportunity to submit
data, views and arguments on whether
the Commission should repeal the Rule.

The Commission, therefore, has
determined, pursuant to 16 CFR 1.20, to
use the procedures set forth in this
notice. These procedures include: (1)
Publishing this Notice of Proposed
Rulemaking; (2) soliciting written
comments on the Commission’s
proposal to repeal the Rule; (3) holding
an informal hearing, if requested by
interested parties; (4) obtaining a final
recommendation from staff; and (5)
announcing final Commission action in
a notice published in the Federal
Register.

IV. Invitation To Comment and
Questions for Comment

Interested persons are requested to
submit written data, views or arguments
on any issue of fact, law or policy they
believe may be relevant to the
Commission’s decision on whether to
repeal the Rule. The Commission
requests that commenters provide
representative factual data in support of
their comments. Individual firms’
experiences are relevant to the extent
they typify industry experience in
general or the experience of similar-
sized firms. Commenters opposing the
proposed repeal of the Rule should
explain the reasons they believe the rule
is still needed and, if appropriate,
suggest specific alternatives. Proposals
for alternative requirements should
include reasons and data that indicate
why the alternatives would better
protect consumers from unfair or
deceptive acts or practices under section
5 of the FTC Act, 15 U.S.C. 45.

Although the Commission welcomes
comments on any aspect of the
proposed repeal of the Rule, the

Commission is particularly interested in
comments on questions and issues
raised in this Notice. All written
comments should state clearly the
guestion or issue that the commenter is
addressing.

Before taking final action, the
Commission will consider all written
comments timely submitted to the
Secretary of the Commission and
testimony given on the record at any
hearings scheduled in response to
requests to testify. Written comments
submitted will be available for public
inspection in accordance with the
Freedom of Information Act, 5 U.S.C.
552, and Commission regulations, on
normal business days between the hours
of 8:30 a.m. to 5:00 p.m. at the Federal
Trade Commission, Public Reference
Room, Room H-130, Federal Trade
Commission, Sixth Street and
Pennsylvania Avenue, N.W.,
Washington, DC 20580, telephone
number (202) 326-2222.

Questions

(1) Is the misrepresentation of the
leather contents of belts by
manufacturers and distributors of belts
still a significant problem in the
marketplace?

(2) What benefits do consumers derive
from the Rule?

(3) Should the Rule be kept in effect
or should it be repealed?

(4) How would repealing the Rule
affect the benefits experienced by
consumers?

(5) How would repealing the Rule
affect the benefits and burdens
experienced by firms subject to the
Rule’s requirements?

(6) Are there any other federal or state
laws or regulations, or private industry
standards, that eliminate the need for
the Rule?

(7) Are the proposed Guides for Select
Leather and Imitation Leather Products
likely to provide all or most of the
benefits now provided by the Rule?

(8) How, if at all, would repeal of the
Rule, and the resulting elimination of
civil penalty enforcement actions now
available to enforce it, likely affect the
accuracy of the advertising, labeling, or
marketing of leather belts?

V. Requests for Public Hearings

Because there does not appear to be
any dispute as to the material facts or
issues raised by this proceeding and
because written comments appear
adequate to present the views of all
interested parties, a public hearing has
not been scheduled. If any person
would like to present testimony at a
public hearing, he or she should follow

the procedures set forth in the DATES
and ADDRESSES sections of this notice.

VI. Preliminary Regulatory Analysis

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-11, requires an
analysis of the anticipated impact of the
proposed repeal of the Rule on small
businesses.20 The analysis must contain,
as applicable, a description of the
reasons why action is being considered,
the objectives of and legal basis for the
proposed action, the class and humber
of small entities affected, the projected
reporting, recordkeeping and other
compliance requirements being
proposed, any existing federal rules
which may duplicate, overlap or
conflict with the proposed action, and
any significant alternatives to the
proposed action that accomplish its
objectives and, at the same time,
minimize its impact on small entities.

A description of the reasons why
action is being considered and the
objectives of the proposed repeal of the
Rule have been explained elsewhere in
this Notice. Repeal of the Rule would
appear to have little or no effect on any
small business. The Commission is not
aware of any existing federal laws or
regulations that would conflict with
repeal of the Rule.

In light of these reasons, the
Commission certifies, pursuant to
section 605 of RFA, 5 U.S.C. 605, that
if the Commission determines to repeal
the Rule that action will not have a
significant impact on a substantial
number of small entities. To ensure that
no substantial economic impact is being
overlooked, however, the Commission
requests comments on this issue. After
reviewing any comments received, the
Commission will determine whether it
is necessary to prepare a final regulatory
flexibility analysis.

VII. Paperwork Reduction Act

The Leather Belt Rule imposes third-
party disclosure requirements that
constitute “information collection
requirements’” under the Paperwork

20 Section 22 of the FTC Act, 15 U.S.C. 57b-3,
also requires the Commission to issue a preliminary
regulatory analysis relating to proposed rules when
the Commission publishes a notice of proposed
rulemaking. The Commission has determined that
a preliminary regulatory analysis is not required by
section 22 in this proceeding because the
Commission has no reason to believe that repeal of
the Rule: (1) will have an annual effect on the
national economy of $100,000,000 or more; (2) will
cause a substantial change in the cost or price of
goods or services that are used extensively by
particular industries, that are supplied extensively
in particular geographical regions, or that are
acquired in significant quantities by the Federal
Government, or by State or local governments; or
(3) otherwise will have a significant impact upon
persons subject to the Rule or upon consumers.
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Reduction Act, 44 U.S.C. 3501 et seq.
Accordingly, repeal of the Rule would
eliminate any burdens on the public
imposed by these disclosure
requirements.

VI1II. Additional Information for
Interested Persons

A. Motions or Petitions

Any motions or petitions in
connection with this proceeding must
be filed with the Secretary of the
Commission.

B. Communications by Outside Parties
to Commissioners or Their Advisors

Pursuant to Rule 1.18(c) of the
Commission’s Rules of Practice, 16 CFR
1.18(c), communications with respect to
the merits of this proceeding from any
outside party to any Commissioner or
Commissioner’s advisor during the
course of this rulemaking shall be
subject to the following treatment.
Written communications, including
written communications from members
of Congress, shall be forwarded
promptly to the Secretary for placement
on the public record. Oral
communications, not including oral
communications from members of
Congress, are permitted only when such
oral communications are transcribed
verbatim or summarized at the
discretion of the Commissioner or
Commissioner’s advisor to whom such
oral communications are made, and are
promptly placed on the public record,
together with any written
communications relating to such oral
communications. Memoranda prepared
by a Commissioner or Commissioner’s
advisor setting forth the contents of any
oral communications from members of
Congress shall be placed promptly on
the public record. If the communication
with a member of Congress is
transcribed verbatim or summarized, the
transcript or summary will be placed
promptly on the public record.

List of Subjects in 16 CFR Part 405

Advertising, Clothing, Labeling,
Leather and leather products industry,
Trade practices.

Authority: 15 U.S.C. 41-58.

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 96-5043 Filed 3-4-96; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 54, 312, 314, 320, 330,
601, 807, 812, 814, and 860

[Docket No. 93N-0445]

Financial Disclosure by Clinical

Investigators; Reopening of Comment
Period and Notice of Meeting

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; reopening of
comment period and notice of meeting.

SUMMARY: The Science Board to the
Food and Drug Administration (FDA),
an FDA advisory committee, will hold
an open committee meeting to discuss
the proposed rulemaking on Financial
Disclosure by Clinical Investigators,
which published in the Federal Register
of September 22, 1994. At the same
time, FDA is reopening the comment
period for the proposed rule. The
proposed rule would require that the
sponsor of any drug, biological product,
or device submit certain information
concerning the compensation to, and
financial interests of, any clinical
investigator conducting clinical studies
to determine whether that product
meets the marketing requirements
specified by the agency. FDA is taking
these actions in order to obtain
additional comment on whether the
provision on‘‘significant payments of
other sorts’ should be eliminated from
the proposed rule.

DATES: The comment period is reopened
until April 29, 1996. Those desiring to
make formal presentations to the
Science Board must notify the contact
person before March 14, 1996, and
submit a brief statement of the general
nature of the evidence or arguments
they may wish to present, and the
names and addresses of proposed
participants. Each presenter will be
limited in time and not all requests to
speak may be able to be accommodated.
All written statements submitted in a
timely fashion will be provided to the
board.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857. The
meeting will be held at the Sheraton
National Hotel, North Ballroom, 900
South Orme St. (Columbia Pike and
Washington Blvd.), Arlington, VA.
FOR FURTHER INFORMATION CONTACT:
Mary Gross, Office of External Affairs

(HF-24), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD, 20857, 301-827—-3440; or
the FDA Advisory Committee
Information Hotline, 1-800-741-8138
(301-443-0572 in the Washington, DC
area) Science Board to the Food and
Drug Administration, code 12603.
SUPPLEMENTARY INFORMATION: In the
Federal Register of September 22, 1994
(59 FR 48708), FDA proposed
regulations to require that the sponsor of
any drug, biological product, or device
submit certain information concerning
the compensation to, and financial
interests of any clinical investigator
conducting clinical studies to determine
whether that product meets the
marketing requirements specified by the
agency. The agency is proposing to
require that sponsors either certify to
the absence of certain financial interests
of clinical investigators or disclose those
financial interests when clinical studies
are submitted to FDA in support of
product marketing.

FDA has asked the Science Board to
discuss, at the March 29, 1996, meeting
proposed § 54.4(a)(2)(ii), which would
require disclosure by clinical
investigators of “‘significant payments of
other sorts” from sponsors. The
proposed definition of such payments is
“* % * nayments that exceed $5,000
(e.g., grants to fund ongoing research,
compensation in the form of equipment
on retainers for ongoing consultation, or
honoraria) or that exceed 5 percent of
the total equity in a publicly held and
widely traded company.” FDA
specifically seeks discussion of the
following issues:

(1) In proposing to require disclosure
of any significant equity interest held by
a clinical investigator in the sponsor,
the agency has defined a significant
equity interest as ““‘any ownership
interest, stock options, or other financial
interest whose value cannot be readily
determined through reference to public
prices, or any equity interest in a
publicly traded corporation that exceeds
5 percent of total equity.” Is 5 percent
equity interest in a publicly traded
corporation an appropriate threshold to
trigger disclosure of financial
information to FDA? Should a threshold
dollar amount also be specified? If so,
what might be a reasonable threshold
amount?

(2) Are there financial arrangements
that may be overlooked that could affect
study outcome if FDA eliminates the
provision entitled “‘significant payments
of other sorts,” from the proposed rule?

(3) Does it help to narrow the scope
of the provision “‘significant payments
of other sorts” by raising the current
payment level that would trigger
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disclosure of this information from
$5,000 to $50,000 annually? Are there
other options that allow retention of the
provision but effectively narrow its
scope?

These issues will be discussed at the
March 29, 1996, advisory committee
meeting. Because FDA wants to provide
adequate time for the submission of all
relevant information related to this
important public health issue, FDA is
reopening the comment period.

Interested persons may, on or before
April 29, 1996, submit to Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted, except that
individuals may submit one copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document. Received
comments may be seen in the office
above between 9 a.m. and 4 p.m.,
Monday through Friday.

For further information on the
administrative procedure for holding
the Science Board to the Food and Drug
Administration meeting and the general
function of this advisory committee, see
the document entitled ““Advisory
Committee; notice of meeting,” that
published in the Federal Register of
February 26, 1996 (61 FR 7117).

Dated: February 27, 1996.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 96-5116 Filed 3-4-96; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF JUSTICE
Drug Enforcement Administration

21 CFR Parts 1300, 1301, 1302, 1303,
1304, 1305, 1306, 1307, 1308, 1309,
1310, 1311, 1312, 1313, and 1316

[DEA Number 139P]

RIN Number 1117-AA33
Consolidation, Elimination, and
Clarification of Various Regulations

AGENCY: Drug Enforcement
Administration (DEA), Justice.

ACTION: Proposed rule.

SUMMARY: DEA proposes to amend the
language in title 21, Code of Federal
Regulations, parts 1300 through 1316. In
concert with the President’s National
Performance Review, Regulatory
Reinvention Initiative (NPR), DEA
proposes to consolidate, eliminate, and
clarify many of its regulations to address
areas of confusion frequently raised by

the pharmaceutical, chemical, and
health care industries; and to correct
inaccurate citations, office designations,
and typographical errors.

DATES: Written comments or objections
must be received by July 3, 1996.
ADDRESSES: Comments and objections
should be submitted in quintuplicate to
the Deputy Administrator, Drug
Enforcement Administration,
Washington, DC 20537, Attention: DEA
Federal Register Representative/CCR.
FOR FURTHER INFORMATION CONTACT: G.
Thomas Gitchel, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, Washington, DC 20537,
Telephone (202) 307-7297.
SUPPLEMENTARY INFORMATION: A
comprehensive review has been
conducted of title 21, Code of Federal
Regulations (21 CFR), parts 1300
through 1316. Title 21 contains the rules
and regulations by which DEA
implements the Controlled Substances
Act, the Narcotic Addict Treatment Act,
the Controlled Substances Import/
Export Act, the Chemical Diversion and
Trafficking Act, and the Domestic
Chemical Diversion Control Act. These
regulations are designed to detect and
deter the diversion of controlled
substances and listed chemicals. DEA
undertook this review to update,
simplify, and consolidate its regulations
in concert with the President’s
Regulatory Reform Initiative under the
NPR; to clarify areas of confusion which
have been raised by the pharmaceutical,
chemical, and health care industries;
and to correct inaccurate citations,
office designations and typographical
errors. In this effort, DEA intends to
reduce some of the regulatory burden on
the affected industries. The changes
proposed herein build upon DEA’s
longstanding commitment to internal
self-examination, to respond to
technological advances, and to work
with industry to develop the most
effective and least intrusive methods of
preventing and detecting the diversion
of controlled substances and listed
chemicals.

Among the changes being proposed,
which are further described below, are
the consolidation into a chart of the
frequency of registration, coincident
activities, and fee schedules; allowing
manufacturers more latitude to set
individual labeling standards; reducing
the frequency of ARCOS reports from
monthly to quarterly, and reducing the
number of transactions to be reported by
manufacturers; permitting some
pharmacies to file prescriptions without
marking them with ared “C”, to transfer
prescriptions for refill purposes more

than once, and to retain faxed
prescriptions as original documents for
patients in home hospice care; and
combining and streamlining various
reporting, recordkeeping, and inventory
requirements.

The following summarizes the
changes proposed to be made to each
part of the regulations:

Part 1300

DEA is proposing to move the
definitions set out in 21 CFR parts 1301
through 1313 into a new part 1300. This
will provide a single source for
definition of the terms used in 21 CFR
parts 1301 through 1313, avoiding the
need for duplicate definitions in the
various parts. The definitions set out in
Part 1316 will remain listed in that part
due to the specificity of the definitions
to the subject matter of the part.

Part 1301

DEA is proposing to amend 21 CFR,
part 1301 to provide a simple and clear
set of requirements concerning the
registration of manufacturers,
distributors, dispensers, importers and
exporters of controlled substances. In
this regard, DEA is proposing to
incorporate into 21 CFR, part 1301 the
requirements relating to the registration
of importers and exporters which were
previously set out in 21 CFR, part 1311.

In order to provide easier reference to
the primary regulations regarding
registration (including separate
registration for independent activities,
coincident activities, the application
forms and fees required for registration
and reregistration, and the registration
period for the various activities) DEA is
proposing to amend 21 CFR, part 1301
to list such requirements in table form.
Use of the table form allows for “‘at-a-
glance” reference to the fundamental
regulations concerning the registration
requirements, rather than requiring
reference to multiple pages of text in
separate sections.

In addition to revising the format of
21 CFR, part 1301, DEA is proposing to
transfer the definitions previously listed
in §1301.02 to the proposed new part
1300, and to remove §81301.27,
1301.29, and 1301.53, relating to civil
defense authorities, provisional
registration of narcotic treatment
programs (NTP), and waiver and
modification of rules in hearings,
respectively. Sections 1301.27 and
1301.29 are obsolete and § 1301.53 is
duplicated by § 1316.44. With respect to
civil defense authorities, DEA will
continue to work with the appropriate
Federal and state agencies to insure that
the proper policies and procedures are
in place to deal with the availability and
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security of controlled substances during
emergencies. Further, the fee exemption
provisions (formerly in §1301.13 and
now in §1301.21) and the provision
regarding when a registrant may apply
for reregistration (formerly in
§1301.31(b) and now in § 1301.13(b))
have been amended. The fee exemption
provision has been amended to provide
that Federal, state or local officials who
must obtain an individual practitioner
registration in order to carry out their
official duties are exempted from the
fees for registration and reregistration.
This action is being taken to insure that
those individual government
practitioners who are not able to
practice under the registration number
of a hospital or clinic are subject to the
same exemption as those government
physicians carrying out official duties in
such facilities. The reregistration
provision has been amended to allow
that a person registered as either a bulk
manufacturer of Schedule | or Il
controlled substances or an importer of
Schedule | or 1l controlled substances
may apply to be reregistered no more
than 120 days prior to the expiration
date of his/her registration. The current
limitation of no more than 60 days prior
to the expiration date does not allow
sufficient time prior to the applicant’s
expiration date to satisfy the notice and
comment and hearing procedures
required under §§ 1301.33 and 1301.34
of this chapter. The additional 60 days
should provide sufficient time to allow
for satisfaction of those requirements for
most applications prior to the expiration
date. However, in no circumstances will
DEA grant such an applicant
reregistration more than 60 days prior to
the applicant’s registration expiration
date.

DEA is also proposing to incorporate
the language found in § 1307.12 of this
chapter into the coincident activities
table and the language found in
§1307.14 into § 1301.62. Additionally,
DEA is proposing to combine §81301.62
and 1301.63 into one section and revise
the new section to allow that a
registration cannot be assigned or
transferred unless specific, written
authority has been granted by the
Administration.

The proposed changes will result in a
substantial restructuring of part 1301,
including the redesignation of most of
the sections within the part. Only the
sections relating to the Security
Requirements (§ 1301.71-1301.76) and
Employee Screening—Non-Practitioners
(8 1301.90-1301.93) are unchanged. For
the sake of clarity, DEA is proposing in
the regulatory text to remove the old
§§1301.11 through 1301.63 and replace
them with new §§1301.11 through

1301.52. While the appearance of the
new sections is significantly changed,
readers should keep in mind that there
are only minor changes to the specific
regulatory requirements contained in
the old parts 1301 and 1311.

Part 1302

This part contains the requirements
governing the labeling and packaging of
controlled substances pursuant to
sections 305 and 1008(e) of the Act (21
U.S.C. 825 and 958(e)). The proposed
changes made in part 1302 would move
the definitions into Part 1300 for ease of
reference and, in general, allow more
latitude to the registrant in the design of
labels for products which contain
controlled substances. While continuing
to require an identifiable marking on
labels of a commercial container which
contains a controlled substance, the
proposed changes would allow the
registrant to meet the requirement by its
own design of a label and placement of
the required symbol. Further, language
regarding labeling requirements at the
inception of the Controlled Substances
Act (on May 1, 1971) has been proposed
to be removed as no longer necessary.
The effective date for implementing the
labeling requirements for substances
transferred or added to a schedule is
proposed to be established in the final
order. Finally, the requirement for
sealing of a commercial package is
proposed to be amended to include all
controlled substances, making it
consistent with the Federal Food, Drug,
and Cosmetic Act, and to allow more
latitude in the design of the seal, while
retaining the primary purpose of a seal
which is to detect tampering of the
commercial package.

Part 1303

This part contains the procedures
governing the establishment of
production and manufacturing quotas
for basic classes of controlled
substances listed in Schedules | and II.
Changes are being proposed in this part
to correct inaccurate citations and
typographical errors and to move the
definitions to part 1300 for ease of
reference.

Part 1304

This part sets forth inventory and
recordkeeping requirements for
registrants who handle controlled
substances. In accordance with 21
U.S.C. 827 and 958(e), registrants who
manufacture, distribute, or dispense
controlled substances must maintain
complete and accurate records of such
substances manufactured, received,

sold, delivered or otherwise disposed of.

Modifications to several sections of part

1304 are being proposed to eliminate
the requirement for reports which are
outdated, to remove redundancies in
recordkeeping and inventory
requirements, to change obsolete
references, and to correct typographical
errors.

Section 1304.02 is proposed to be
revised to remove all definitions to Part
1300.

Section 1304.03 is proposed to be
revised to combine researcher activities
into one paragraph, thereby eliminating
redundancies in the recordkeeping
requirements.

Section 1304.04 is proposed to be
revised to correct a typographical error
in paragraph (a), to update language in
paragraph (e), and amend paragraph
(h)(2) to permit pharmacies with
automatic data processing systems to
file Schedule 111-V prescriptions
without marking them with a red “C”.

Section 1304.11 is proposed to be
revised to combine all general
requirements for inventories thereby
eliminating redundancies. Paragraphs
(b) and (c) were combined and the
frequency statement was revised to
permit the biennial inventory to be
taken on any date as long as it is within
two years of the previous biennial
inventory; the requirements contained
in 8§1304.12, 1304.13, 1304.14,
1304.15, 1304.16, 1304.17, 1304.18 and
1304.19 were combined and included in
1304.11. In §1304.12, the reference to
the May 1, 1971 date is proposed to be
deleted. Paragraph references are
proposed to be changed to reflect
revisions.

Section 1304.21 paragraph (a): The
May 1, 1971 date is proposed to be
deleted and paragraph references
changed to reflect revisions.

Sections 1304.22, 1304.23, 1304.24,
1304.25 and 1304.26 are proposed to be
combined. Paragraph references are
proposed to be changed to reflect
revisions.

Sections 1304.31 through 1304.38 are
proposed to be revised, combined, or
removed to delete obsolete forms and
references, and reflect changes to
manufacturer reporting from existing
regulations to conform with current
practice. Reporting requirements are
proposed to be revised to reflect changes
in frequency of reporting (from monthly
to quarterly) and to reduce the number
of transactions (i.e., quality control
samples, manufacturing waste, etc.)
required to be reported by
manufacturers.

Part 1305

This part contains the procedures
governing the issuance, use, and
preservation of order forms pursuant to
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section 308 of the Act (21 U.S.C. 828).
The changes proposed to be made in
part 1305, in general, delete redundant
requirements and move the definitions
into part 1300 for ease of reference.
Section 1305.05, Power of Attorney, is
amended only to correct certain
citations; however, the existing Power of
Attorney format is repeated in its
entirety. Additionally, the Official Order
Form for Schedule | & 1l Controlled
Substances contains instructions that
need not be repeated in the regulations.
Regulations requiring reporting of lost
or stolen Order Forms are modified to
standardize reporting to local DEA
offices of responsibility.

Part 1306

This part contains the specific
regulatory requirements for the
issuance, filling, and filing of
prescriptions. Changes to this part are
being proposed to reduce regulatory
requirements for pharmacies.
Additional changes are being made to
correct typographical errors in the
existing text.

Section 1306.02 contains a number of
definitions which are proposed to be
moved to part 1300 for ease of reference.

Section 1306.11 establishes the
requirements for prescriptions for
controlled substances listed in Schedule
Il. Under § 1306.11, the length of time
a pharmacy is permitted to obtain a
written prescription to cover an
emergency oral prescription for a
Schedule Il controlled substance is 72
hours. Many pharmacists have
expressed the view that there often is
not enough time to meet their obligation
within the time permitted. DEA is
therefore proposing to extend the time
allowed to obtain the written
prescription from 72 hours to 7 days.

This same section permits
pharmacists to dispense Schedule Il
narcotics to patients in Long Term Care
Facilities (LTCFs) pursuant to
prescriptions transmitted by facsimile.
The facsimile then acts as the original
written prescription for recordkeeping
purposes. DEA is proposing to add a
paragraph to § 1306.11 to give
pharmacies the same authority to fill
Schedule Il narcotic prescriptions
transmitted by facsimile for patients in
a home hospice setting as exists for
patients in LTCFs. The physician
issuing the prescription will be required
to note that the patient is a hospice
patient on the face of the faxed
prescription.

Section 1306.13 contains the rules for
the partial filling of Schedule Il
prescriptions. A prescription for a
Schedule Il controlled substance written
for a patient in a LTCF or for a patient

with a medical diagnosis documenting a
terminal illness may be filled in partial
guantities to include individual dosage
units. Section 1306.13(b) requires that
prior to any subsequent partial filling
the pharmacist must determine that the
additional partial fillings are necessary.
DEA is proposing to remove this
requirement.

The requirements for Schedule Il and
IV controlled substances are currently
delineated separately from those in
Schedule V. In order to more clearly
differentiate those requirements that are
identical from those that are not, where
appropriate, identical rules affecting the
controlled substances in Schedule V are
proposed to be merged with those for
Schedule 11l and IV. DEA is proposing
to add Schedule V references to
§1306.21 and delete the corresponding
§1306.31. The language in these two
sections is virtually identical and,
therefore, will have no effect on the
requirements currently in place.

Several typographical errors and an
obsolete term are proposed to be
corrected in §1306.22.

Section 1306.23, which currently
allows for the partial filling of Schedule
Il and 1V prescriptions, is proposed to
be expanded to add Schedule V
controlled substances.

Section 1306.25, which refers to the
rules for filing Schedule Ill and IV
prescriptions contained in § 1304.04(h),
is proposed to be removed and replaced
by a new paragraph (8 1306.24(c)).

Section 1306.26 establishes the rules
for the transfer between pharmacies of
prescription information for Schedules
111, IV, and V controlled substances for
refill purposes. A principal requirement
for transferring prescription information
is that the original prescription may be
transferred on a one time basis only.
This limitation was and is extremely
important in preventing illegal and
unauthorized refills from being
dispensed. The prevention of diversion
through unauthorized refills is
significantly impacted by the ability of
pharmacists and investigators to locate
and confirm the authenticity of original
prescription records. However, in
situations where the prescription
information, to include the entire refill
history, is immediately accessible to the
pharmacist, some exceptions to the one
time only rule are proposed.

DEA is proposing to permit
pharmacies sharing a real-time, on-line
electronic database, to transfer
prescription information for refill
purposes for Schedule Il IV, and V
controlled substances as often as refills
are authorized by law and the original
prescription. In addition to the
requirements currently imposed on

prescription transfers, it is proposed
that a pharmacy filling a transferred
prescription will be required to record
the dates of all previous refills.

Part 1307

This part is a miscellaneous part
which addresses the application of state
law and other Federal Law, exceptions
to regulations, special exceptions for
manufacture and distribution of
controlled substances, disposal of
controlled substances, and special
exempt persons. Changes to this part are
being proposed to correct citation errors
and omissions and to consolidate
similar requirements. Section 1307.01
contains a definition which is proposed
to be moved to part 1300. DEA proposes
to remove §1307.12 and include its
provisions in the chart of coincident
activities contained in Part 1301. DEA
proposes to incorporate § 1307.14,
Distribution upon discontinuance or
transfer of business, with the
redesignated § 1301.52, Transfer of
registration. Section 1307.21 is
proposed to be amended so that the
requirements for reporting controlled
substances to be disposed of will be
uniform for all registrants regardless of
whether or not they file reports to
ARCOS.

Part 1308

This part sets forth the schedules of
controlled substances and mechanisms
for scheduling, rescheduling, or
decontrolling a substance. Section
1308.04 is proposed to be removed as
unnecessary since it is outdated. The
following tables are proposed to be
removed which contain information
given out routinely to the industry and
is available upon request: Section
1308.24—Exempt Chemical
Preparations; § 1308.26—Excluded
Veterinary Anabolic Steroid Implant
Products; § 1308.32—Exempted
prescription products; and § 1308.34—
Exempt Anabolic Steroid Products. The
sections will contain a reference on the
procedure to request a copy of the
tables.

Sections 1308.43, 1308.46, and
1308.47 relating to hearings are
proposed to be removed as their
requirements are already contained in
part 1316. Proposed to be added to
Section 1308.42 is a sentence which
provides information on where to locate
additional information on hearings
related to this part.

Part 1309

Part 1309 is proposed to be amended
by moving the definitions set out in
§1309.02 into part 1300. This will
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provide a centralized source for all
definitions for parts 1301 through 1313.
Further, 8§ 1309.53 and 1309.57 are
proposed to be removed, as they
duplicate §1316.44 and 1316.67
respectively. Sections 1309.54 through
1309.56 are proposed to be redesignated
as §81309.53 through 1309.55. In
addition, §81309.21 (a) and (b), 1309.25
(a) and (b), and 1309.71(a)(2) are
proposed to be amended to change the
citation from 8§ 1310.01(f)(1)(iv) to
§1300.01(c)(28)(i)(D).

Part 1310

Part 1310 is proposed to be amended
by moving the definitions set out in
§1310.01 into part 1300. Sections
1310.05 and 1310.08 will be amended to
remove references to definitions in
§1310.01. Section 1310.10(a) is
proposed to be amended to change the
citation from §1310.01(f)(1)(iv) to
§1300.01(c)(28)(i)(D) and §8 1310.14(a)
and 1310.15(d) are proposed to be
amended to change the citation from
§1310.01(f)(1)(iv)(A) to
§1300.01(c)(28)(i)(D)(1). Finally,
§1310.09 is proposed to be removed, as
this section was applicable only during
the initial chemical registration period.

Part 1311

This part is proposed to be removed
and reserved. The requirements
contained in part 1311 have been
incorporated into the proposed
revisions to part 1301.

Part 1312

This part contains the procedures
governing the importation, exportation,
transshipment, and intransit shipment
of controlled substances. Changes are
being proposed in this part to correct
inaccurate citations and typographical
errors, to update office designations and
addresses, and to move the definitions
to part 1300 for ease of reference.

Part 1313

Part 1313 is proposed to be amended
by moving the definitions set out in
§1313.02 into part 1300. In addition,
§81313.15, 1313.21 and 1313.24 are
proposed to be amended to remove
references to the definitions in
§1313.02.

Part 1316

This part contains the regulatory
requirements and authorities related to
Administrative Inspections, Protection
of Researchers and Research Subjects,
Enforcement Proceedings,
Administrative Hearings, Seizure,
Forfeiture, and Disposition of Property
and Expedited Forfeiture Proceedings
for Certain Property. Changes to this

part are being proposed to correct
citation errors and omissions and to
consolidate similar requirements. DEA
proposes to revise § 1316.13 to replace
the present schedule of inspections with
a system where the frequency of
inspections will be determined by the
history of the registrant, potential for
diversion, or the amount of controlled
substances found in the illicit market.
DEA will focus inspection resources on
diversion prevention and problem areas,
reducing the intended frequency of
inspections of registrants with a
demonstrated record of compliance.
This revision only applies to
distributors of controlled substances
listed in Schedules Il through V and
manufacturers of controlled substances
listed in Schedules I1l through V. The
yearly inspection for manufacturers of
controlled substances listed in
Schedules | and Il and distributors of
controlled substances listed in Schedule
I remains unchanged. This proposal is
intended to reduce the expenditure of
time and effort, both on the part of DEA
and the registrants who have shown a
history of compliance in the past and
continue to comply with the
requirements of the CSA.

The Deputy Administrator, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this proposed regulation and
by approving it certifies that this
proposed regulation will not have a
significant economic impact on a
substantial number of small entities.
This proposed regulation will
streamline the current regulations set
out in title 21, Code of Federal
Regulations, parts 1300 to end and to
provide regulatory relief to registrants.

This proposed regulation has been
drafted in accordance with Executive
Order 12866, section 1(b), Principles of
Regulation. The Office of Managment
and Budget has reviewed this proposed
rule and determined that it is not a
“significant regulatory action’” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

List of Subjects in 21 CFR Parts 1300-
1316

Administrative practice and
procedure, Drug traffic control, Security
measures, Exports, Imports, Labeling,
Packaging and containers, Reporting
requirements, Prescription drugs,
Narcotics, List | and List Il chemicals,
Research, Seizures and forfeitures.

21 CFR Part 1300 is proposed to be
added to read as follows:

PART 1300—DEFINITIONS

Sec.
1300.01 Definitions relating to controlled
substances.
1300.02 Definitions relating to listed
chemicals.
Authority: 21 U.S.C. 802, 871(b), 951,
958(f).

§1300.01 Definitions relating to controlled
substances.

(a) Any term not defined in this part
shall have the definition set forth in
section 102 of the Act (21 U.S.C. 802),
except that certain terms used in part
1316 of this chapter are defined at the
beginning of each subpart of that part.

(b) As used in parts 1301 through
1308 and part 1312 of this chapter, the
following terms shall have the meanings
specified:

(1) The term Act means the Controlled
Substances Act, as amended (84 Stat.
1242; 21 U.S.C. 801) and/or the
Controlled Substances Import and
Export Act, as amended (84 Stat. 1285;
21 U.S.C. 951).

(2) The term Administration means
the Drug Enforcement Administration.

(3) The term Administrator means the
Administrator of the Drug Enforcement
Administration. The Administrator has
been delegated authority under the Act
by the Attorney General (28 CFR 0.100).

(4) The term anabolic steroid means
any drug or hormonal substance,
chemically and pharmacologically
related to testosterone (other than
estrogens, progestins, and
corticosteroids) that promotes muscle
growth, and includes:

(i) Boldenone;

(ii) Chlorotestosterone (4-
chlortestosterone);

(iii) Clostebol;

(iv) Dehydrochlormethyltestosterone;

(v) Dihydrotestosterone (4-
dihydrotestosterone);

(vi) Drostanolone;

(vii) Ethylestrenol;

(viii) Fluoxymesterone;

(ix) Formebulone (formebolone);

(X) Mesterolone;

(xi) Methandienone;

(xii) Methandranone;

(xiii) Methandriol,

(xiv) Methandrostenolone;
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(xv) Methenolone;

(xvi) Methyltestosterone;

(xvii) Mibolerone;

(xviii) Nandrolone;

(xix) Norethandrolone;

(xx) Oxandrolone;

(xxi) Oxymesterone;

(xxii) Oxymetholone;

(xxiii) Stanolone;

(xxiv) Stanozolol,

(xxv) Testolactone;

(xxvi) Testosterone;

(xxvii) Trenbolone; and

(xxviii) Any salt, ester, or isomer of a
drug or substance described or listed in
this paragraph, if that salt, ester, or
isomer promotes muscle growth. Except
such term does not include an anabolic
steroid which is expressly intended for
administration through implants to
cattle or other nonhuman species and
which has been approved by the
Secretary of Health and Human Services
for such administration. If any person
prescribes, dispenses, or distributes
such steroid for human use, such person
shall be considered to have prescribed,
dispensed, or distributed an anabolic
steroid within the meaning of this
paragraph.

(5) The term basic class means, as to
controlled substances listed in
Schedules | and 1I:

(i) Each of the opiates, including its
isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers whenever the
existence of such isomers, esters, ethers,
and salts is possible within the specific
chemical designation, listed in
§1308.11(b) of this chapter;

(ii) Each of the opium derivatives,
including its salts, isomers, and salts of
isomers whenever the existence of such
salts, isomers, and salts of isomers is
possible within the specific chemical
designation, listed in 8 1308.11(c) of this
chapter;

(iii) Each of the hallucinogenic
substances, including its salts, isomers,
and salts of isomers whenever the
existence of such salts, isomers, and
salts of isomers is possible within the
specific chemical designation, listed in
§1308.11(d) of this chapter;

(iv) Each of the following substances,
whether produced directly or indirectly
by extraction from substances of
vegetable origin, or independently by
means of chemical synthesis, or by a
combination of extraction and chemical
synthesis:

(A) Opium, including raw opium,
opium extracts, opium fluid extracts,
powdered opium, granulated opium,
deodorized opium and tincture of
opium;

(B) Apomorphine;

(C) Codeine;

(D) Etorphine hydrochloride;

(E) Ethylmorphine;

(F) Hydrocodone;

(G) Hydromorphone;

(H) Metopon,;

() Morphine;

(J) Oxycodone;

(K) Oxymorphone;

(L) Thebaine;

(M) Mixed alkaloids of opium listed
in Section 1308.12(b)(2) of this chapter;

(N) Cocaine; and

(O) Ecgonine;

(v) Each of the opiates, including its
isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers whenever the
existence of such isomers, esters, ethers,
and salts is possible within the specific
chemical designation, listed in
§1308.12(c) of this chapter; and

(vi) Methamphetamine, its salts,
isomers, and salts of its isomers;

(vii) Amphetamine, its salts, optical
isomers, and salts of its optical isomers;

(viii) Phenmetrazine and its salts;

(ix) Methylphenidate;

(x) Each of the substances having a
depressant effect on the central nervous
system, including its salts, isomers, and
salts of isomers whenever the existence
of such salts, isomers, and salts of
isomers is possible within the specific
chemical designation, listed in
§1308.12(e) of this chapter.

(6) The term commercial container
means any bottle, jar, tube, ampule, or
other receptacle in which a substance is
held for distribution or dispensing to an
ultimate user, and in addition, any box
or package in which the receptacle is
held for distribution or dispensing to an
ultimate user. The term commercial
container does not include any package
liner, package insert or other material
kept with or within a commercial
container, nor any carton, crate, drum,
or other package in which commercial
containers are stored or are used for
shipment of controlled substances.

(7) The term compounder means any
person engaging in maintenance or
detoxification treatment who also
mixes, prepares, packages or changes
the dosage form of a narcotic drug listed
in Schedules II, 111, IV or V for use in
maintenance or detoxification treatment
by another narcotic treatment program.

(8) The term Controlled Substance has
the meaning given in section 802(6) of
Title 21, United States Code (U.S.C.).

(9) The term customs territory of the
United States means the several States,
the District of Columbia, and Puerto
Rico.

(10) The term detoxification treatment
means the dispensing, for a period of
time as specified below, of a narcotic
drug or narcotic drugs in decreasing
doses to an individual to alleviate
adverse physiological or psychological

effects incident to withdrawal from the
continuous or sustained use of a
narcotic drug and as a method of
bringing the individual to a narcotic
drug-free state within such period of
time. There are two types of
detoxification treatment: Short-term
detoxification treatment and long-term
detoxification treatment.

(i) Short-term detoxification treatment
is for a period not in excess of 30 days.

(ii) Long-term detoxification treatment
is for a period more than 30 days but not
in excess of 180 days.

(11) The term dispenser means an
individual practitioner, institutional
practitioner, pharmacy or pharmacist
who dispenses a controlled substance.

(12) The term export means, with
respect to any article, any taking out or
removal of such article from the
jurisdiction of the United States
(whether or not such taking out or
removal constitutes an exportation
within the meaning of the customs and
related laws of the United States).

(13) The term exporter includes every
person who exports, or who acts as an
export broker for exportation of,
controlled substances listed in any
schedule.

(14) The term hearing means:

(i) In part 1301 of this chapter, any
hearing held for the granting, denial,
revocation, or suspension of a
registration pursuant to sections 303,
304, and 1008 of the Act (21 U.S.C. 823,
824 and 958).

(ii) In part 1303 of this chapter, any
hearing held regarding the
determination of aggregate production
guota or the issuance, adjustment,
suspension, or denial of a procurement
quota or an individual manufacturing
quota.

(iii) In part 1308 of this chapter, any
hearing held for the issuance,
amendment, or repeal of any rule
issuable pursuant to section 201 of the
Act (21 U.S.C. 811).

(15) The term home infusion
pharmacy means a pharmacy which
compounds solutions for direct
administration to a patient in a private
residence, Long Term Care Facility or
hospice setting by means of parenteral,
intravenous, intramuscular,
subcutaneous or intraspinal infusion.

(16) The term import means, with
respect to any article, any bringing in or
introduction of such article into either
the jurisdiction of the United States or
the customs territory of the United
States, and from the jurisdiction of the
United States into the customs territory
of the United States (whether or not
such bringing in or introduction
constitutes an importation within the
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meaning of the tariff laws of the United
States).

(17) The term importer includes every
person who imports, or who acts as an
import broker for importation of,
controlled substances listed in any
schedule.

(18) The term individual practitioner
means a physician, dentist, veterinarian,
or other individual licensed, registered,
or otherwise permitted, by the United
States or the jurisdiction in which he/
she practices, to dispense a controlled
substance in the course of professional
practice, but does not include a
pharmacist, a pharmacy, or an
institutional practitioner.

(19) The term institutional
practitioner means a hospital or other
person (other than an individual)
licensed, registered, or otherwise
permitted, by the United States or the
jurisdiction in which it practices, to
dispense a controlled substance in the
course of professional practice, but does
not include a pharmacy.

(20) The term interested person means
any person adversely affected or
aggrieved by any rule or proposed rule
issuable pursuant to section 201 of the
Act (21 U.S.C. 811).

(21) The term inventory means all
factory and branch stocks in finished
form of a basic class of controlled
substance manufactured or otherwise
acquired by a registrant, whether in
bulk, commercial containers, or
contained in pharmaceutical
preparations in the possession of the
registrant (including stocks held by the
registrant under separate registration as
a manufacturer, importer, exporter, or
distributor).

(22) The term isomer means the
optical isomer, except as used in
§1308.11(d) and §1308.12(b)(4). As
used in §1308.11(d), the term isomer
means the optical, positional, or
geometric isomer. As used in
§1308.12(b)(4), the term isomer means
the optical or geometric isomer.

(23) The term jurisdiction of the
United States means the customs
territory of the United States, the Virgin
Islands, the Canal Zone, Guam,
American Samoa, and the Trust
Territories of the Pacific Islands.

(24) The term label means any display
of written, printed, or graphic matter
placed upon the commercial container
of any controlled substance by any
manufacturer of such substance.

(25) The term labeling means all
labels and other written, printed, or
graphic matter:

(i) Upon any controlled substance or
any of its commercial containers or
wrappers, or

(i) accompanying such controlled
substance.

(26) The term Long Term Care Facility
(LTCF) means a nursing home,
retirement care, mental care or other
facility or institution which provides
extended health care to resident
patients.

(27) The term maintenance treatment
means the dispensing for a period in
excess of twenty-one days, of a narcotic
drug or narcotic drugs in the treatment
of an individual for dependence upon
heroin or other morphine-like drug.

(28) The term manufacture means the
producing, preparation, propagation,
compounding, or processing of a drug or
other substance or the packaging or
repackaging of such substance, or the
labeling or relabeling of the commercial
container of such substance, but does
not include the activities of a
practitioner who, as an incident to his/
her administration or dispensing such
substance in the course of his/her
professional practice, prepares,
compounds, packages or labels such
substance. The term manufacturer
means a person who manufactures a
drug or other substance, whether under
a registration as a manufacturer or under
authority of registration as a researcher
or chemical analyst.

(29) The term mid-level practitioner
means an individual practitioner, other
than a physician, dentist, veterinarian,
or podiatrist, who is licensed,
registered, or otherwise permitted by the
United States or the jurisdiction in
which he/she practices, to dispense a
controlled substance in the course of
professional practice. Examples of mid-
level practitioners include, but are not
limited to, health care providers such as
nurse practitioners, nurse midwives,
nurse anesthetists, clinical nurse
specialists and physician assistants who
are authorized to dispense controlled
substances by the state in which they
practice.

(30) The term name means the official
name, common or usual name, chemical
name, or brand name of a substance.

(31) The term narcotic drug means
any of the following whether produced
directly or indirectly by extraction from
substances of vegetable origin or
independently by means of chemical
synthesis or by a combination of
extraction and chemical synthesis:

(i) Opium, opiates, derivatives of
opium and opiates, including their
isomers, esters, ethers, salts, and salts of
isomers, esters, and ethers whenever the
existence of such isomers, esters, ethers
and salts is possible within the specific
chemical designation. Such term does
not include the isoquinoline alkaloids of
opium.

(ii) Poppy straw and concentrate of
poppy straw.

(iii) Coca leaves, except coca leaves
and extracts of coca leaves from which
cocaine, ecgonine and derivatives of
ecgonine or their salts have been
removed.

(iv) Cocaine, its salts, optical and
geometric isomers, and salts of isomers.

(v) Ecgonine, its derivatives, their
salts, isomers and salts of isomers.

(vi) Any compound, mixture, or
preparation which contains any
quantity of any of the substances
referred to in paragraphs (b)(31) (i)
through (v) of this section.

(32) The term narcotic treatment
program means a program engaged in
maintenance and/or detoxification
treatment with narcotic drugs.

(33) The term net disposal means, for
a stated period, the quantity of a basic
class of controlled substance distributed
by the registrant to another person, plus
the quantity of that basic class used by
the registrant in the production of (or
converted by the registrant into) another
basic class of controlled substance or a
noncontrolled substance, plus the
quantity of that basic class otherwise
disposed of by the registrant, less the
quantity of that basic class returned to
the registrant by any purchaser, and less
the quantity of that basic class
distributed by the registrant to another
registered manufacturer of that basic
class for purposes other than use in the
production of, or conversion into,
another basic class of controlled
substance or a noncontrolled substance
or in the manufacture of dosage forms
of that basic class.

(34) The term pharmacist means any
pharmacist licensed by a State to
dispense controlled substances, and
shall include any other person (e.g.,
pharmacist intern) authorized by a State
to dispense controlled substances under
the supervision of a pharmacist licensed
by such State.

(35) The term person includes any
individual, corporation, government or
governmental subdivision or agency,
business trust, partnership, association,
or other legal entity.

(36) The term prescription means an
order for medication which is dispensed
to or for an ultimate user but does not
include an order for medication which
is dispensed for immediate
administration to the ultimate user.
(e.g., an order to dispense a drug to a
bed patient for immediate
administration in a hospital is not a
prescription.)

(37) The term proceeding means all
actions taken for the issuance,
amendment, or repeal of any rule issued
pursuant to section 201 of the Act (21
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U.S.C. 811), commencing with the
publication by the Administrator of the
proposed rule, amended rule, or repeal
in the Federal Register.

(38) The term purchaser means any
registered person entitled to obtain and
execute order forms pursuant to
§1305.04 and 1305.06.

(39) The term readily retrievable
means that certain records are kept by
automatic data processing systems or
other electronic or mechanized
recordkeeping systems in such a manner
that they can be separated out from all
other records in a reasonable time and/
or records are kept on which certain
items are asterisked, redlined, or in
some other manner visually identifiable
apart from other items appearing on the
records.

(40) The terms register and
registration refer only to registration
required and permitted by sections 303
or 1007 of the Act (21 U.S.C. 823 or
957).

(41) The term registrant means any
person who is registered pursuant to
either section 303 or section 1008 of the
Act (21 U.S.C. 823 or 958).

(42) The term supplier means any
registered person entitled to fill order
forms pursuant to § 1305.08.

§1300.02 Definitions relating to listed
chemicals.

(a) Any term not defined in this part
shall have the definition set forth in
section 102 of the Act (21 U.S.C. 802),
except that certain terms used in part
1316 of this chapter are defined at the
beginning of each subpart of that part.

(b) As used in parts 1309, 1310 and
1313 of this chapter, the following terms
shall have the meaning specified:

(1) The term Act means the Controlled
Substances Act, as amended (84 Stat.
1242; 21 U.S.C. 801) and/or the
Controlled Substances Import and
Export Act, as amended (84 Stat. 1285;
21 U.S.C. 951) as amended.

(2) The term Administration means
the Drug Enforcement Administration.

(3) The term Administrator means the
Administrator of the Drug Enforcement
Administration. The Administrator has
been delegated authority under the Act
by the Attorney General (28 CFR 0.100).

(4) The terms broker and trader mean
any individual, corporation, corporate
division, partnership, association, or
other legal entity which assists in
arranging an international transaction in
a listed chemical by—

(i) Negotiating contracts;

(ii) Serving as an agent or
intermediary; or

(iii) Fulfilling a formal obligation to
complete the transaction by bringing
together a buyer and seller, a buyer and

transporter, or a seller and transporter,
or by receiving any form of
compensation for so doing.

(5) The term chemical export means
transferring ownership or control, or the
sending or taking of threshold quantities
of listed chemicals out of the United
States (whether or not such sending or
taking out constitutes an exportation
within the meaning of the Customs and
related laws of the United States).

(6) The term chemical exporter is a
regulated person who, as the principal
party in interest in the export
transaction, has the power and
responsibility for determining and
controlling the sending of the listed
chemical out of the United States.

(7) The term chemical import means
with respect to a listed chemical, any
bringing in or introduction of such
listed chemical into either the
jurisdiction of the United States or into
the Customs territory of the United
States (whether or not such bringing in
or introduction constitutes an
importation within the meaning of the
tariff laws of the United States).

(8) The term chemical importer is a
regulated person who, as the principal
party in interest in the import
transaction, has the power and
responsibility for determining and
controlling the bringing in or
introduction of the listed chemical into
the United States.

(9) The term chemical mixture means
a combination of two or more chemical
substances, at least one of which is not
a listed chemical, except that such term
does not include any combination of a
listed chemical with another chemical
that is present solely as an impurity or
which has been created to evade the
requirements of the Act.

(10) The term customs territory of the
United States means the several States,
the District of Columbia, and Puerto
Rico.

(11) The term encapsulating machine
means any manual, semi-automatic, or
fully automatic equipment which may
be used to fill shells or capsules with
any powdered, granular, semi-solid, or
liquid material.

(12) The term established business
relationship with a foreign customer
means the regulated person has
exported a listed chemical at least once
within the past six months, or twice
within the past twelve months to a
foreign manufacturer, distributor, or end
user of the chemical that has an
established business in the foreign
country with a fixed street address. A
person or business which functions as a
broker or intermediary is not a customer
within the meaning of this section. The
term also means that the regulated

person has provided the Administration
with the following information in
accordance with the Waiver of 15-day
advance notice requirements of
§1313.24 of this chapter:

(i) The name and street address of the
chemical exporter and of each regular
customer;

(ii) The telephone number, telex
number, contact person, and where
available, the facsimile number for the
chemical exporter and for each regular
customer;

(iii) The nature of the regular
customer’s business (i.e., importer,
exporter, distributor, manufacturer,
etc.), and if known, the use to which the
listed chemical or chemicals will be
applied;

(iv) The duration of the business
relationship;

(v) The frequency and number of
transactions occurring during the
preceding 12-month period,;

(vi) the amounts and the listed
chemical or chemicals involved in
regulated transactions between the
chemical exporter and regular customer;

(vii) The method of delivery (direct
shipment or through a broker or
forwarding agent); and

(viii) Other information that the
chemical exporter considers relevant for
determining whether a customer is a
regular customer.

(13) The term established record as an
importer means that the regulated
person has imported a listed chemical at
least once within the past six months,
or twice within the past twelve months
from a foreign supplier. The term also
means that the regulated person has
provided the Administration with the
following information in accordance
with the waiver of the 15-day advance
notice requirements of § 1313.15 of this
chapter:

(i) The name, DEA registration
number (where applicable), street
address, telephone number, telex
number, and, where available, the
facsimile number of the regulated
person and of each foreign supplier; and

(ii) The frequency and number of
transactions occurring during the
preceding 12 month period.

(14) The term hearing means any
hearing held for the granting, denial,
revocation, or suspension of a
registration pursuant to sections 303,
304, and 1008 of the Act (21 U.S.C. 823,
824 and 958).

(15) The term international
transaction means a transaction
involving the shipment of a listed
chemical across an international border
(other than a United States border) in
which a broker or trader located in the
United States participates.
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(16) The term jurisdiction of the
United States means the customs
territory of the United States, the Virgin
Islands, the Canal Zone, Guam,
American Samoa, and the Trust
Territories of the Pacific Islands.

(17) The term listed chemical means
any List I chemical or List Il chemical.

(18) The term List | chemical means
a chemical specifically designated by
the Administrator in §1310.02(a) of this
chapter that, in addition to legitimate
uses, is used in manufacturing a
controlled substance in violation of the
Act and is important to the manufacture
of a controlled substance.

(19) The term List Il chemical means
a chemical, other than a List | chemical,
specifically designated by the
Administrator in § 1310.02(b) of this
chapter that, in addition to legitimate
uses, is used in manufacturing a
controlled substance in violation of the
Act.

(20) The term name means the official
name, common or usual name, chemical
name, or brand name of a substance.

(21) The term person includes any
individual, corporation, government or
governmental subdivision or agency,
business trust, partnership, association,
or other legal entity.

(22) The term readily retrievable
means that certain records are kept by
automatic data processing systems or
other electronic or mechanized
recordkeeping systems in such a manner
that they can be separated out from all
other records in a reasonable time and/
or records are kept on which certain
items are asterisked, redlined, or in
some other manner visually identifiable
apart from other items appearing on the
records.

(23) The terms register and
registration refer only to registration
required and permitted by sections 303
or 1007 of the Act (21 U.S.C. 823 or
957).

(24) The term registrant means any
person who is registered pursuant to
either section 303 or section 1008 of the
Act (21 U.S.C. 823 or 958).

(25) The term regular customer means
a person with whom the regulated
person has an established business
relationship for a specified listed
chemical or chemicals that has been
reported to the Administration subject
to the criteria established in
§1300.01(b)(12).

(26) The term regular importer means,
with respect to a listed chemical, a
person that has an established record as
an importer of that listed chemical that
is reported to the Administrator.

(27) The term regulated person means
any individual, corporation,
partnership, association, or other legal

entity who manufactures, distributes,
imports, or exports a listed chemical, a
tableting machine, or an encapsulating
machine, or who acts as a broker or
trader for an international transaction
involving a listed chemical, tableting
machine, or encapsulating machine.

(28) The term regulated transaction
means:

(i) A distribution, receipt, sale,
importation, or exportation of a listed
chemical, or an international transaction
involving shipment of a listed chemical,
or if the Administrator establishes a
threshold amount for a specific listed
chemical, a threshold amount as
determined by the Administrator, which
includes a cumulative threshold amount
for multiple transactions, of a listed
chemical, except that such term does
not include:

(A) A domestic lawful distribution in
the usual course of business between
agents or employees of a single
regulated person; in this context, agents
or employees means individuals under
the direct management and control of
the regulated person;

(B) A delivery of a listed chemical to
or by a common or contract carrier for
carriage in the lawful and usual course
of the business of the common or
contract carrier, or to or by a
warehouseman for storage in the lawful
and usual course of the business of the
warehouseman, except that if the
carriage or storage is in connection with
the distribution, importation, or
exportation of a listed chemical to a
third person, this paragraph does not
relieve a distributor, importer, or
exporter from compliance with this part
or parts 1309 and 1313 of this chapter;

(C) Any category of transaction or any
category of transaction for a specific
listed chemical or chemicals specified
by regulation of the Administrator as
excluded from this definition as
unnecessary for enforcement of the Act;

(D) Any transaction in a listed
chemical that is contained in a drug that
may be marketed or distributed lawfully
in the United States under the Federal
Food, Drug, and Cosmetic Act unless—

(1) The drug contains ephedrine or its
salts, optical isomers, or salts of optical
isomers as the only active medicinal
ingredient or contains ephedrine or its
salts, optical isomers or salts of optical
isomers and therapeutically
insignificant quantities of another active
medicinal ingredient. For purposes of
this paragraph, the term
“therapeutically insignificant
quantities” shall apply if the product
formulation (i.e., the qualitative and
guantitative composition of active
ingredients within the product) is not
listed in any of the following

compendiums: American
Pharmaceutical Association (Apha)
Handbook of Nonprescription Drugs;
Drug Facts and Comparisons (published
by Wolters Kluwer Company); or USP
DI (published by authority of the United
States Pharmacopeial Convention, Inc.);
or the product is not listed in §1310.15
of this chapter as an exempt drug
product. For drug products having
formulations not found in the above
compendiums, the Administrator shall
determine, pursuant to a written request
as specified in § 1310.14 of this chapter,
whether the active medicinal
ingredients are present in quantities
considered therapeutically significant
for purposes of this paragraph; or

(2) The Administrator has determined
pursuant to the criteria in §1310.10 of
this chapter that:

(i) The drug or group of drugs is being
diverted to obtain the listed chemical
for use in the illicit production of a
controlled substance; and

(i) The quantity of ephedrine or other
listed chemical contained in the drug
included in the transaction or multiple
transactions equals or exceeds the
threshold established for that chemical
by the Administrator;

(E) Any transaction in a chemical
mixture listed in §1310.13 of this
chapter.

(ii) A distribution, importation, or
exportation of a tableting machine or
encapsulating machine except that such
term does not include a domestic lawful
distribution in the usual course of
business between agents and employees
of a single regulated person; in this
context, agents or employees means
individuals under the direct
management and control of the
regulated person.

(29) The term retail distributor means
a distributor whose List | chemical
activities are restricted to the sale of
drug products that are regulated as List
I chemicals pursuant to
§1300.01(b)(28)(i)(D), directly to walk-
in customers for personal use.

(30) The term tableting machine
means any manual, semi-automatic, or
fully automatic equipment which may
be used for the compaction or molding
of powdered or granular solids, or semi-
solid material, to produce coherent solid
tablets.

PART 1301—[AMENDED]

1. The authority citation for part 1301
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
871(b), 875, 877, 952, 956, 957, 958, unless
otherwise noted.

2. Section 1301.01 is proposed to be
revised to read as follows:
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§1301.01 Scope of part 1301.
Procedures governing the registration
of manufacturers, distributors,
dispensers, importers, and exporters of
controlled substances pursuant to
sections 301-304 and 1007-1008 of the
Act (21 U.S.C. 821-824 and 957-958)
are set forth generally by those sections
and specifically by the sections of this
art.
P 3. Section 1301.02 is proposed to be
revised to read as follows:

§1301.02 Definitions.

Any term used in this part shall have
the definition set forth in section 102 of
the Act (21 U.S.C. 802) or Part 1300 of
this chapter.

4. As set forth in the Preamble, part
1301 is also proposed to be amended by
revising §§1301.11 through 1301.52 and
the undesignated center headings and
by removing 88 1301.53 through 1301.63
and the undesignated center headings:

Registration

§1301.11 Persons required to register.

(a) Every person who manufactures,
distributes, dispenses, imports, or
exports any controlled substance or who
proposes to engage in the manufacture,
distribution, dispensing, importation or
exportation of any controlled substance
shall obtain a registration unless
exempted by law or pursuant to
881301.22-1301.26. Only persons
actually engaged in such activities are
required to obtain a registration; related
or affiliated persons who are not
engaged in such activities are not
required to be registered. (For example,
a stockholder or parent corporation of a
corporation manufacturing controlled
substances is not required to obtain a
registration.)

§1301.12 Separate registrations for
separate locations.

(a) A separate registration is required
for each principal place of business or
professional practice at one general
physical location where controlled
substances are manufactured,
distributed, imported, exported, or
dispensed by a person.

(b) The following locations shall be
deemed not to be places where
controlled substances are manufactured,
distributed, or dispensed:

(1) A warehouse where controlled
substances are stored by or on behalf of
a registered person, unless such
substances are distributed directly from
such warehouse to registered locations
other than the registered location from
which the substances were delivered or
to persons not required to register by
virtue of subsection 302(c)(2) or

subsection 1007(b)(1)(B) of the Act (21
U.S.C. 822(c)(2) or 957(b)(1)(B));

(2) An office used by agents of a
registrant where sales of controlled
substances are solicited, made, or
supervised but which neither contains
such substances (other than substances
for display purposes or lawful
distribution as samples only) nor serves
as a distribution point for filling sales
orders; and

(3) An office used by a practitioner
(who is registered at another location)
where controlled substances are
prescribed but neither administered nor
otherwise dispensed as a regular part of
the professional practice of the
practitioner at such office, and where no
supplies of controlled substances are
maintained.

§1301.13 Application for registration; time
for application; expiration date; registration
for independent activities; application
forms, fees, contents and signature;
coincident activities.

(a) Any person who is required to be
registered and who is not so registered
may apply for registration at any time.
No person required to be registered shall
engage in any activity for which
registration is required until the
application for registration is granted
and a Certificate of Registration is
issued by the Administrator to such
person.

(b) Any person who is registered may
apply to be reregistered not more than
60 days before the expiration date of
his/her registration, except that a bulk
manufacturer of Schedule | or Il
controlled substances or an importer of
Schedule | or 1l controlled substances
may apply to be reregistered no more
than 120 days before the expiration date
of their registration.

(c) At the time a manufacturer,
distributor, researcher, analytical lab,
importer, exporter or narcotic treatment
program is first registered, that business
activity shall be assigned to one of
twelve groups, which shall correspond
to the months of the year. The
expiration date of the registrations of all
registrants within any group will be the
last date of the month designated for
that group. In assigning any of the above
business activities to a group, the
Administration may select a group the
expiration date of which is less than one
year from the date such business
activity was registered. If the business
activity is assigned to a group which has
an expiration date less than three
months from the date of which the
business activity is registered, the
registration shall not expire until one
year from that expiration date; in all
other cases, the registration shall expire

on the expiration date following the
date on which the business activity is
registered.

(d) At the time a retail pharmacy,
hospital/clinic, practitioner or teaching
institution is first registered, that
business activity shall be assigned to
one of twelve groups, which shall
correspond to the months of the year.
The expiration date of the registrations
of all registrants within any group will
be the last day of the month designated
for that group. In assigning any of the
above business activities to a group, the
Administration may select a group the
expiration date of which is not less than
28 months nor more than 39 months
from the date such business activity was
registered. After the initial registration
period, the registration shall expire 36
months from the initial expiration date.

(e) Any person who is required to be
registered and who is not so registered,
shall make application for registration
for one of the following groups of
controlled substances activities, which
are deemed to be independent of each
other. Application for each registration
shall be made on the indicated form,
and shall be accompanied by the
indicated fee. Fee payments shall be
made in the form of a personal,
certified, or cashier’s check or money
order made payable to the “Drug
Enforcement Administration”. The
application fees are not refundable. Any
person, when registered to engage in the
activities described in each
subparagraph in this paragraph, shall be
authorized to engage in the coincident
activities described without obtaining a
registration to engage in such coincident
activities, provided that, unless
specifically exempted, he/she complies
with all requirements and duties
prescribed by law for persons registered
to engage in such coincident activities.
Any person who engages in more than
one group of independent activities
shall obtain a separate registration for
each group of activities, except as
provided in this paragraph under
coincident activities. A single
registration to engage in any group of
independent activities listed below may
include one or more controlled
substances listed in the schedules
authorized in that group of independent
activities. A person registered to
conduct research with controlled
substances listed in Schedule | may
conduct research with any substances
listed in Schedule | for which he/she
has filed and had approved a research
protocol.

@
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Business activity si%rs]gﬂlcegs Dtl;:(,)ﬂ;]a}gmc;a- Applf'é::t'on Reglesrtiré;\élon Coincident activities allowed

(i) Manufacturing ................ Schedules | New—225 ... $875 | 1 year .......... Schedules | through V: May distribute that sub-
through V. | Renewal— 875 stance or class for which registration was issued;
225a. may not distribute any substance or class for
which not registered. Schedules Il through V: May
conduct chemical analysis and preclinical research
(including quality control analysis) with substances
listed in those schedules for which authorization

as a manufacturer was issued.

(ii) Distributing ........cccccoueee.. Schedules | New—225 ... 438 | 1 year

through V. | Renewal— 438
225a.

(iii) Dispensing or Instruct- | Schedules Il New—224 ... 210 | 3 years ........ May conduct research and instructional activities
ing (Includes Practitioner through V. | Renewal— 210 with those substances for which registration was
Hospital/Clinic, Retail 224a. granted, except that a mid-level practitioner may
Pharmacy, Teaching In- conduct such research only to the extent ex-
stitution). pressly authorized under state statute. A phar-

macist may manufacture an aqueous or oleagi-
nous solution or solid dosage form containing a
narcotic controlled substance in Schedule I
through V in a proportion not exceeding 20 per-
cent of the complete solution, compound, or mix-
ture.

(iv) Research or Instructing | Schedule I .... | New—225 ... 70 | 1 year ......... A researcher may manufacture or import the basic

Renewal— 70 class of substance or substances for which reg-
225a. istration was issued, provided that such manufac-
ture or import is set forth in the protocol required
in Section 1301.18 and to distribute such class to
persons registered or authorized to conduct re-
search with such class of substance or registered
or authorized to conduct chemical analysis with
controlled substances.
(V) Research .......ccccceeueee. Schedules Il New—225 ... 70 | 1 year ......... May conduct chemical analysis with controlled sub-
through V. | Renewal— 70 stances in those schedules for which registration
225a. was issued; manufacture such substances if and
to the extent that such manufacture is set forth in
a statement filed with the application for registra-
tion or reregistration; import such substances for
research purposes; distribute such substances to
persons registered or authorized to conduct chem-
ical analysis, instructional activities, or research
with such substances, and to persons exempted
from registration pursuant to Section 1301.24, and
to conduct instructional activities with controlled
substances.
(vi) Narcotic Treatment Narcotic New—363 ... 70 | 1 year.
Program (including Drugs in Renewal— 70
compounder). Schedules 363a.
Il through
V.
(vii) Importing ........cccceevueen. Schedules | New—225 ... 438 | 1 year .......... May distribute that substance or class for which reg-
through V. | Renewal— 438 istration was issued; may not distribute any sub-
225a. stance or class for which not registered.

(viii) EXporting ........ccceeeueuen. Schedules | New—225 ... 438 | 1 year

through V. | Renewal— 438
225a.

(ix) Chemical Analysis ....... Schedules | New—225 ... 70 | 1 year ......... May manufacture and import controlled substances

through V. | Renewal— 70 for analytical or instructional activities; may distrib-
225a. ute such substances to persons registered or au-

thorized to conduct chemical analysis, instructional
activities, or research with such substances and to
persons exempted from registration pursuant to
Section 1301.24; may export such substances to
persons in other countries performing chemical
analysis or enforcing laws relating to controlled
substances or drugs in those countries, and to
conduct instructional activities with controlled sub-
stances.
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(2) DEA Forms 224, 225, and 363 may
be obtained at any area office of the
Administration or by writing to the
Registration Unit, Drug Enforcement
Administration, Department of Justice,
Post Office Box 28083, Central Station,
Washington, DC 20005.

(3) DEA Forms 224a, 225a, and 363a
will be mailed, as applicable, to each
registered person approximately 60 days
before the expiration date of his/her
registration; if any registered person
does not receive such forms within 45
days before the expiration date of his/
her registration, he/she must promptly
give notice of such fact and request such
forms by writing to the Registration Unit
of the Administration at the foregoing
address.

(f) Each application for registration to
handle any basic class of controlled
substance listed in Schedule | (except to
conduct chemical analysis with such
classes), and each application for
registration to manufacture a basic class
of controlled substance listed in
Schedule 1l shall include the
Administration Controlled Substances
Code Number, as set forth in part 1308
of this chapter, for each basic class to be
covered by such registration.

(9) Each application for registration to
import or export controlled substances
shall include the Administration
Controlled Substances Code Number, as
set forth in part 1308 of this chapter, for
each controlled substance whose
importation or exportation is to be
authorized by such registration.
Registration as an importer or exporter
shall not entitle a registrant to import or
export any controlled substance not
specified in such registration.

(h) Each application for registration to
conduct research with any basic class of
controlled substance listed in Schedule
Il shall include the Administration
Controlled Substances Code Number, as
set forth in part 1308 of this chapter, for
each such basic class to be
manufactured or imported as a
coincident activity of that registration. A
statement listing the quantity of each
such basic class or controlled substance
to be imported or manufactured during
the registration period for which
application is being made shall be
included with each such application.
For purposes of this paragraph only,
manufacturing is defined as the
production of a controlled substance by
synthesis, extraction or by agricultural/
horticultural means.

(i) Each application shall include all
information called for in the form,
unless the item is not applicable, in
which case this fact shall be indicated.

(j) Each application, attachment, or
other document filed as part of an

application, shall be signed by the
applicant, if an individual; by a partner
of the applicant, if a partnership; or by
an officer of the applicant, if a
corporation, corporate division,
association, trust or other entity. An
applicant may authorize one or more
individuals, who would not otherwise
be authorized to do so, to sign
applications for the applicant by filing
with the Registration Unit of the
Administration a power of attorney for
each such individual. The power of
attorney shall be signed by a person
who is authorized to sign applications
under this paragraph and shall contain
the signature of the individual being
authorized to sign applications. The
power of attorney shall be valid until
revoked by the applicant.

§1301.14 Filing of application; acceptance
for filing; defective applications.

(a) All applications for registration
shall be submitted for filing to the
Registration Unit, Drug Enforcement
Administration, Department of Justice,
Post Office Box 28083, Central Station,
Washington, DC 20005. The appropriate
registration fee and any required
attachments must accompany the
application.

(b) Any person required to obtain
more than one registration may submit
all applications in one package. Each
application must be complete and
should not refer to any accompanying
application for required information.

(c) Applications submitted for filing
are dated upon receipt. If found to be
complete, the application will be
accepted for filing. Applications failing
to comply with the requirements of this
part will not generally be accepted for
filing. In the case of minor defects as to
completeness, the Administrator may
accept the application for filing with a
request to the applicant for additional
information. A defective application
will be returned to the applicant within
10 days following its receipt with a
statement of the reason for not accepting
the application for filing. A defective
application may be corrected and
resubmitted for filing at any time; the
Administrator shall accept for filing any
application upon resubmission by the
applicant, whether complete or not.

(d) Accepting an application for filing
does not preclude any subsequent
request for additional information
pursuant to §1301.15 and has no
bearing on whether the application will
be granted.

§1301.15 Additional Information.

The Administrator may require an
applicant to submit such documents or
written statements of fact relevant to the

application as he/she deems necessary
to determine whether the application
should be granted. The failure of the
applicant to provide such documents or
statements within a reasonable time
after being requested to do so shall be
deemed to be a waiver by the applicant
of an opportunity to present such
documents or facts for consideration by
the Administrator in granting or
denying the application.

§1301.16 Amendments to and withdrawal
of applications.

(a) An application may be amended or
withdrawn without permission of the
Administrator at any time before the
date on which the applicant receives an
order to show cause pursuant to
§1301.37. An application may be
amended or withdrawn with permission
of the Administrator at any time where
good cause is shown by the applicant or
where the amendment or withdrawal is
in the public interest.

(b) After an application has been
accepted for filing, the request by the
applicant that it be returned or the
failure of the applicant to respond to
official correspondence regarding the
application, when sent by registered or
certified mail, return receipt requested,
shall be deemed to be a withdrawal of
the application.

§1301.17 Special procedures for certain
applications.

(a) If, at the time of application for
registration of a new pharmacy, the
pharmacy has been issued a license
from the appropriate State licensing
agency, the applicant may include with
his/her application an affidavit as to the
existence of the State license in the
following form:

Affidavit for New Pharmacy

I, , the

(Title of officer,

official, partner, or other position) of

(Corporation,

partnership, or sole proprietor), doing

business as (Store name) at
(Number and Street),

(City)
(State) (Zip code), hereby
certify that said store was issued a pharmacy
permit No. by the

(Board of
Pharmacy or Licensing Agency) of the State
of on

(Date).

This statement is submitted in order to
obtain a Drug Enforcement Administration
registration number. | understand that if any
information is false, the Administration may
immediately suspend the registration for this
store and commence proceedings to revoke
under 21 U.S.C. 824(a) because of the danger
to public health and safety. | further
understand that any false information
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contained in this affidavit may subject me
personally and the above-named corporation/
partnership/business to prosecution under
21 U.S.C. 843, the penalties for conviction of
which include imprisonment for up to 4
years, a fine of not more than $30,000 or
both.

Signature (Person who signs Application for
Registration) State of

County of
Subscribed to and sworn before me this
day of
19

Notary Public

(b) Whenever the ownership of a
pharmacy is being transferred from one
person to another, if the transferee owns
at least one other pharmacy licensed in
the same State as the one the ownership
of which is being transferred, the
transferee may apply for registration
prior to the date of transfer. The
Administrator may register the
applicant and authorize him to obtain
controlled substances at the time of
transfer. Such registration shall not
authorize the transferee to dispense
controlled substances until the
pharmacy has been issued a valid State
license. The transferee shall include
with his/her application the following
affidavit:

Affidavit for Transfer of Pharmacy

1, , the

(Title of officer,
official, partner or other position) of
(Corporation,
partnership, or sole proprietor), doing
business as (Store name)
hereby certify:

(1) That said company was issued a
pharmacy permit No. by the
(Board of
Pharmacy of Licensing Agency) of the State
of and a DEA Registration
Number for a pharmacy located at
(Number and Street)
(City)

(State)
(Zip Code); and

(2) That said company is acquiring the
pharmacy business of
(Name of Seller) doing business as
with DEA Registration

on or about
(Date of Transfer) and that
said company has applied (or will apply on

(Date) for a pharmacy
permit from the board of pharmacy (or
licensing agency) of the State of

to do business as

(Store name) at
(Number and Street)
(State)

Number

(City)

(Zip Code).

This statement is submitted in order to
obtain a Drug Enforcement Administration
registration number.

| understand that if a DEA registration
number is issued, the pharmacy may acquire

controlled substances but may not dispense
them until a pharmacy permit or license is
issued by the State board of pharmacy or
licensing agency.

| understand that if any information is
false, the Administration may immediately
suspend the registration for this store and
commence proceedings to revoke under 21
U.S.C. 824(a) because of the danger to public
health and safety. | further understand that
any false information contained in this
affidavit may subject me personally to
prosecution under 21 U.S.C. 843, the
penalties for conviction of which include
imprisonment for up to 4 years, a fine of not
more than $30,000 or both.

Signature (Person who signs Application for
Registration)

State of
County of
Subscribed to and sworn before me this
day of
19

Notary Public

(c) The Administrator shall follow the
normal procedures for approving an
application to verify the statements in
the affidavit. If the statements prove to
be false, the Administrator may revoke
the registration on the basis of section
304(a)(1) of the Act (21 U.S.C. 824(a)(1))
and suspend the registration
immediately by pending revocation on
the basis of section 304(d) of the Act (21
U.S.C. 824(d)). At the same time, the
Administrator may seize and place
under seal all controlled substances
possessed by the applicant under
section 304(f) of the Act (21 U.S.C.
824(f)). Intentional misuse of the
affidavit procedure may subject the
applicant to prosecution for fraud under
section 403(a)(4) of the Act (21 U.S.C.
843(a)(4)), and obtaining controlled
substances under a registration
fraudulently gotten may subject the
applicant to prosecution under section

403(a)(3) of the Act (21 U.S.C. 843(a)(3)).

The penalties for conviction of either
offense include imprisonment for up to
4 years, a fine not exceeding $30,000 or
both.

§1301.18 Research protocols.

(a) A protocol to conduct research
with controlled substances listed in
Schedule | shall be in the following
form and contain the following
information where applicable:

(1) Investigator:

(i) Name, address, and DEA
registration number; if any.

(i) Institutional affiliation.

(iii) Qualifications, including a
curriculum vitae and an appropriate
bibliography (list of publications).

(2) Research project:

(i) Title of project.

(ii) Statement of the purpose.

(iii) Name of the controlled
substances or substances involved and
the amount of each needed.

(iv) Description of the research to be
conducted, including the number and
species of research subjects, the dosage
to be administered, the route and
method of administration, and the
duration of the project.

(v) Location where the research will
be conducted.

(vi) Statement of the security
provisions for storing the controlled
substances (in accordance with
§1301.75) and for dispensing the
controlled substances in order to
prevent diversion.

(vii) If the investigator desires to
manufacture or import any controlled
substance listed in paragraph (a)(2)(iii)
of this section, a statement of the
quantity to be manufactured or
imported and the sources of the
chemicals to be used or the substance to
be imported.

(3) Authority:

(i) Institutional approval.

(i) Approval of a Human Research
Committee for human studies.

(iii) Indication of an approved active
Notice of Claimed Investigational
Exemption for a New Drug (number).

(iv) Indication of an approved funded
grant (number), if any.

(b) In the case of a clinical
investigation with controlled substances
listed in Schedule I, the applicant shall
submit three copies of a Notice of
Claimed Investigational Exemption for a
New Drug (IND) together with a
statement of the security provisions (as
prescribed in paragraph (a)(2)(v) of this
section for a research protocol) to, and
have such submission approved by, the
Food and Drug Administration as
required in 21 U.S.C. 355(i) and §130.3
of this title. Submission of this Notice
and statement to the Food and Drug
Administration shall be in lieu of a
research protocol to the Administration
as required in paragraph (a) of this
section. The applicant, when applying
for registration with the Administration,
shall indicate that such notice has been
submitted to the Food and Drug
Administration by submitting to the
Administration with his/her DEA Form
225 three copies of the following
certificate:

| hereby certify that on (Date),
pursuant to 21 U.S.C. 355(i) and 21 CFR
130.3, I,
(Name and Address of IND Sponsor)
submitted a Notice of Claimed Investigational
Exemption for a New Drug (IND) to the Food
and Drug Administration for:
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(Name of Investigational Drug).
(Date)

(Signature of Applicant).

(c) In the event that the registrant
desires to increase the quantity of a
controlled substance used for an
approved research project, he/she shall
submit a request to the Registration
Unit, Drug Enforcement Administration,
Post Office Box 28083, Central Station,
Washington, DC 20005, by registered
mail, return receipt requested. The
request shall contain the following
information: DEA registration number;
name of the controlled substance or
substances and the quantity of each
authorized in the approved protocol;
and the additional quantity of each
desired. Upon return of the receipt, the
registrant shall be authorized to
purchase the additional quantity of the
controlled substance or substances
specified in the request. The
Administration shall review the letter
and forward it to the Food and Drug
Administration together with the
Administration comments. The Food
and Drug Administration shall approve
or deny the request as an amendment to
the protocol and so notify the registrant.
Approval of the letter by the Food and
Drug Administration shall authorize the
registrant to use the additional quantity
of the controlled substance in the
research project.

(d) In the event the registrant desires
to conduct research beyond the
variations provided in the registrant’s
approved protocol (excluding any
increase in the quantity of the
controlled substance requested for his/
her research project as outlined in
paragraph (c) of this section), he/she
shall submit three copies of a
supplemental protocol in accordance
with paragraph (a) of this section
describing the new research and
omitting information in the
supplemental protocol which has been
stated in the original protocol.
Supplemental protocols shall be
processed and approved or denied in
the same manner as original research
protocols.

Exceptions To Registration and Fees

§1301.21 Exemption from fees.

(a) The Administrator shall exempt
from payment of an application fee for
registration or reregistration:

(1) Any hospital or other institution
which is operated by an agency of the
United States (including the U.S. Army,
Navy, Marine Corps., Air Force, and
Coast Guard), of any State, or any
political subdivision or agency thereof.

(2) Any individual practitioner who is
required to obtain an individual
registration in order to carry out his or
her duties as an official of an agency of
the United States (including the U.S.
Army, Navy, Marine Corps., Air Force,
and Coast Guard), of any State, or any
political subdivision or agency thereof.

(b) In order to claim exemption from
payment of a registration or
reregistration application fee, the
registrant shall have completed the
certification on the appropriate
application form, wherein the
registrant’s superior (if the registrant is
an individual) or officer (if the registrant
is an agency) certifies to the status and
address of the registrant and to the
authority of the registrant to acquire,
possess, or handle controlled
substances.

(c) Exemption from payment of a
registration or reregistration application
fee does not relieve the registrant of any
other requirements or duties prescribed
by law.

§1301.22 Exemption of agents and
employees; affiliated practitioners.

(a) The requirement of registration is
waived for any agent or employee of a
person who is registered to engage in
any group of independent activities, if
such agent or employee is acting in the
usual course of his/her business or
employment.

(b) An individual practitioner who is
an agent or employee of another
practitioner (other than a mid-level
practitioner) registered to dispense
controlled substances may, when acting
in the normal course of business or
employment, administer or dispense
(other than by issuance of prescription)
controlled substances if and to the
extent that such individual practitioner
is authorized or permitted to do so by
the jurisdiction in which he or she
practices, under the registration of the
employer or principal practitioner in
lieu of being registered him/herself.

(c) An individual practitioner who is
an agent or employee of a hospital or
other institution may, when acting in
the normal course of business or
employment, administer, dispense, or
prescribe controlled substances under
the registration of the hospital or other
institution which is registered in lieu of
being registered him/herself, provided
that:

(1) Such dispensing, administering or
prescribing is done in the usual course
of his/her professional practice;

(2) Such individual practitioner is
authorized or permitted to do so by the
jurisdiction in which he/she is
practicing;

(3) The hospital or other institution by
whom he/she is employed has verified
that the individual practitioner is so
permitted to dispense, administer, or
prescribe drugs within the jurisdiction;

(4) Such individual practitioner is
acting only within the scope of his/her
employment in the hospital or
institution;

(5) The hospital or other institution
authorizes the individual practitioner to
administer, dispense or prescribe under
the hospital registration and designates
a specific internal code number for each
individual practitioner so authorized.
The code number shall consist of
numbers, letters, or a combination
thereof and shall be a suffix to the
institution’s DEA registration number,
preceded by a hyphen (e.g., APO
123456-10 or APO123456-A12); and

(6) A current list of internal codes and
the corresponding individual
practitioners is kept by the hospital or
other institution and is made available
at all times to other registrants and law
enforcement agencies upon request for
the purpose of verifying the authority of
the prescribing individual practitioner.

§1301.23 Exemption of certain military
and other personnel.

(a) The requirement of registration is
waived for any official of the U.S. Army,
Navy, Marine Corps, Air Force, Coast
Guard, Public Health Service, or Bureau
of Prisons who is authorized to
prescribe, dispense, or administer, but
not to procure or purchase, controlled
substances in the course of his/her
official duties. Such officials shall
follow procedures set forth in part 1306
of this chapter regarding prescriptions,
but shall state the branch of service or
agency (e.g., “U.S. Army” or “Public
Health Service”) and the service
identification number of the issuing
official in lieu of the registration
number required on prescription forms.
The service identification number for a
Public Health Service employee is his/
her Social Security identification
number.

(b) The requirement of registration is
waived for any official or agency of the
U.S. Army, Navy, Marine Corps, Air
Force, Coast Guard, or Public Health
Service who or which is authorized to
import or export controlled substances
in the course of his/her official duties.

(c) If any official exempted by this
section also engages as a private
individual in any activity or group of
activities for which registration is
required, such official shall obtain a
registration for such private activities.
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§1301.24 Exemption of law enforcement
officials.

(a) The requirement of registration is
waived for the following persons in the
circumstances described in this section:

(1) Any officer or employee of the
Administration, any officer of the U.S.
Customs Service, any officer or
employee of the United States Food and
Drug Administration, and any other
Federal officer who is lawfully engaged
in the enforcement of any Federal law
relating to controlled substances, drugs
or customs, and is duly authorized to
possess or to import or export controlled
substances in the course of his/her
official duties; and

(2) Any officer or employee of any
State, or any political subdivision or
agency thereof, who is engaged in the
enforcement of any State or local law
relating to controlled substances and is
duly authorized to possess controlled
substances in the course of his/her
official duties.

(b) Any official exempted by this
section may, when acting in the course
of his/her official duties, procure any
controlled substance in the course of an
inspection, in accordance with
§1316.03(d) of this chapter, or in the
course of any criminal investigation
involving the person from whom the
substance was procured, and may
possess any controlled substance and
distribute any such substance to any
other official who is also exempted by
this section and acting in the course of
his/her official duties.

(c) In order to enable law enforcement
agency laboratories, including
laboratories of the Administration, to
obtain and transfer controlled
substances for use as standards in
chemical analysis, such laboratories
shall obtain annually a registration to
conduct chemical analysis. Such
laboratories shall be exempted from
payment of a fee for registration.
Laboratory personnel, when acting in
the scope of their official duties, are
deemed to be officials exempted by this
section and within the activity
described in section 515(d) of the Act
(21 U.S.C. 885(d)). For purposes of this
paragraph, laboratory activities shall not
include field or other preliminary
chemical tests by officials exempted by
this section.

(d) In addition to the activities
authorized under a registration to
conduct chemical analysis pursuant to
§1301.13(e)(1)(ix), laboratories of the
Administration shall be authorized to
manufacture or import controlled
substances for any lawful purpose, to
distribute or export such substances to
any person, and to import and export

such substances in emergencies without
regard to the requirements of part 1312
of this chapter if a report concerning the
importation or exportation is made to
the Drug Operations Section of the
Administration within 30 days of such
importation or exportation.

§1301.25 Registration regarding ocean
vessels, aircraft, and other entities.

(a) If acquired by and dispensed
under the general supervision of a
medical officer described in paragraph
(b) of this section, or the master or first
officer of the vessel under the
circumstances described in paragraph
(d) of this section, controlled substances
may be held for stocking, be maintained
in, and dispensed from medicine chests,
first aid packets, or dispensaries:

(1) On board any vessel engaged in
international trade or in trade between
ports of the United States and any
merchant vessel belonging to the U.S.
Government;

(2) On board any aircraft operated by
an air carrier under a certificate of
permit issued pursuant to the Federal
Aviation Act of 1958 (49 U.S.C. 1301);
and

(3) In any other entity of fixed or
transient location approved by the
Administrator as appropriate for
application of this section (e.g.,
emergency kits at field sites of an
industrial firm).

(b) A medical officer shall be:

(1) Licensed in a state as a physician;

(2) Employed by the owner or
operator of the vessel, aircraft or other
entity; and

(3) Registered under the Act at either
of the following locations:

(i) The principal office of the owner
or operator of the vessel, aircraft or
other entity or

(ii) At any other location provided
that the name, address, registration
number and expiration date as they
appear on his/her Certificate of
Registration (DEA Form 223) for this
location are maintained for inspection at
said principal office in a readily
retrievable manner.

(c) A registered medical officer may
serve as medical officer for more than
one vessel, aircraft, or other entity under
a single registration, unless he/she
serves as medical officer for more than
one owner or operator, in which case
he/she shall either maintain a separate
registration at the location of the
principal office of each such owner or
operator or utilize one or more
registrations pursuant to paragraph
(b)(3)(ii) of this section.

(d) If no medical officer is employed
by the owner or operator of a vessel, or

in the event such medical officer is not
accessible and the acquisition of
controlled substances is required, the
master or first officer of the vessel, who
shall not be registered under the Act,
may purchase controlled substances
from a registered manufacturer or
distributor, or from an authorized
pharmacy as described in paragraph (f)
of this section, by following the
procedure outlined below:

(1) The master or first officer of the
vessel must personally appear at the
vendor’s place of business, present
proper identification (e.g., Seaman’s
photographic identification card) and a
written requisition for the controlled
substances.

(2) The written requisition must be on
the vessel’s official stationery or
purchase order form and must include
the name and address of the vendor, the
name of the controlled substance,
description of the controlled substance
(dosage form, strength and number or
volume per container) number of
containers ordered, the name of the
vessel, the vessel’s official number and
country of registry, the owner or
operator of the vessel, the port at which
the vessel is located, signature of the
vessel’s officer who is ordering the
controlled substances and the date of
the requisition.

(3) The vendor may, after verifying
the identification of the vessel’s officer
requisitioning the controlled substances,
deliver the control substances to that
officer. The transaction shall be
documented, in triplicate, on a record of
sale in a format similar to that outlined
in paragraph (d)(4) of this section. The
vessel’s requisition shall be attached to
copy 1 of the record of sale and filed
with the controlled substances records
of the vendor, copy 2 of the record of
sale shall be furnished to the officer of
the vessel and retained aboard the
vessel, copy 3 of the record of sale shall
be forwarded to the nearest DEA
Division Office within 15 days after the
end of the month in which the sale is
made.

(4) The vendor’s record of sale should
be similar to, and must include all the
information contained in, the below
listed format.

Sale of Controlled Substances to Vessels
(Name of registrant)

(Address of registrant)

(DEA registration number)

* * * TABLE START * * *
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Line No.

Number of
packages
ordered

Size of pack-
ages

Date
distributed

Name of
product

Packages
distributed

FOOTNOTE: Line numbers may be continued according to needs of the vendor.

***TABLE END * * *
Number of lines completed

Name of vessel

Vessel’s official number

Vessel’s country of registry

Owner or operator of the vessel

Name and title of vessel’s officer who
presented the requisition

Signature of vessel’s officer who presented
the requisition

(e) Any medical officer described in
paragraph (b) of this section shall, in
addition to complying with all
requirements and duties prescribed for
registrants generally, prepare an annual
report as of the date on which his/her
registration expires, which shall give in
detail an accounting for each vessel,
aircraft, or other entity, and a summary
accounting for all vessels, aircraft, or
other entities under his/her supervision
for all controlled substances purchased,
dispensed or disposed of during the
year. The medical officer shall maintain
this report with other records required
to be kept under the Act and, upon
request, deliver a copy of the report to
the Administration. The medical officer
need not be present when controlled
substances are dispensed, if the person
who actually dispensed the controlled
substances is responsible to the medical
officer to justify his/her actions.

(f) Any registered pharmacy which
wishes to distribute controlled
substances pursuant to this section shall
be authorized to do so, provided that:

(1) The registered pharmacy notifies
the nearest Division Office of the
Administration of its intention to so
distribute controlled substances prior to
the initiation of such activity. This
notification shall be by registered mail
and shall contain the name, address,
and registration number of the
pharmacy as well as the date upon
which such activity will commence; and

(2) Such activity is authorized by state
law; and

(3) The total number of dosage units
of all controlled substances distributed
by the pharmacy during any calendar

year in which the pharmacy is
registered to dispense does not exceed
the limitations imposed upon such
distribution by §1307.11(a) (4) and (b)
of this chapter.

(9) Owners or operators of vessels,
aircraft, or other entities described in
this section shall not be deemed to
possess or dispense any controlled
substance acquired, stored and
dispensed in accordance with this
section. Additionally, owners or
operators of vessels, aircraft, or other
entities described in this section or in
Atrticle 32 of the Single Convention on
Narcotic Drugs, 1961, or in Article 14 of
the Convention on Psychotropic
Substances, 1971, shall not be deemed
to import or export any controlled
substances purchased and stored in
accordance with that section or
applicable article.

(h) The Master of a vessel shall
prepare a report for each calendar year
which shall give in detail an accounting
for all controlled substances purchased,
dispensed, or disposed of during the
year. The Master shall file this report
with the medical officer employed by
the owner or operator of his/her vessel,
if any, or, if not, he/she shall maintain
this report with other records required
to be kept under the Act and, upon
request, deliver a copy of the report to
the Administration.

(i) Controlled substances acquired and
possessed in accordance with this
section shall not be distributed to
persons not under the general
supervision of the medical officer
employed by the owner or operator of
the vessel, aircraft, or other entity,
except in accordance with § 1307.21 of
this chapter.

§1301.26 Exemptions from import or
export requirements for personal medical
use.

Any individual who has in his/her
possession a controlled substance listed
in schedules Il, 111, 1V, or VV, which he/
she has lawfully obtained for his/her
personal medical use, or for
administration to an animal
accompanying him/her, may enter or
depart the United States with such
substance notwithstanding sections
1002-1005 of the Act (21 U.S.C. 952—
955), providing the following conditions
are met:

(a) The controlled substance is in the
original container in which it was
dispensed to the individual; and

(b) The individual makes a
declaration to an appropriate official of
the U.S. Customs Service stating:

(1) That the controlled substance is
possessed for his/her personal use, or
for an animal accompanying him/her;
and

(2) The trade or chemical name and
the symbol designating the schedule of
the controlled substance if it appears on
the container label, or, if such name
does not appear on the label, the name
and address of the pharmacy or
practitioner who dispensed the
substance and the prescription number,
if any.

Action on Applications for Registration:
Revocation or Suspension of
Registration

§1301.31 Administrative review generally.

The Administrator may inspect, or
cause to be inspected, the establishment
of an applicant or registrant, pursuant to
subpart A of part 1316 of this chapter.
The Administrator shall review, the
application for registration and other
information gathered by the
Administrator regarding an applicant in
order to determine whether the
applicable standards of section 303 of
the Act (21 U.S.C. 823) or section 1008
(21 U.S.C. 958) have been met by the
applicant.

§1301.32 Action on applications for
research in Schedule | substances.

(a) In the case of an application for
registration to conduct research with
controlled substances listed in Schedule
I, the Administrator shall process the
application and protocol and forward a
copy of each to the Secretary within 7
days after receipt. The Secretary shall
determine the qualifications and
competency of the applicant, as well as
the merits of the protocol (and shall
notify the Administrator of his/her
determination) within 21 days after
receipt of the application and complete
protocol, except that in the case of a
clinical investigation, the Secretary
shall have 30 days to make such
determination and notify the
Administrator. The Secretary, in
determining the merits of the protocol,
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shall consult with the Administrator as
to effective procedures to safeguard
adequately against diversion of such
controlled substances from legitimate
medical or scientific use.

(b) An applicant whose protocol is
defective shall be notified by the
Secretary within 21 days after receipt of
such protocol from the Administrator
(or in the case of a clinical investigation
within 30 days), and he/she shall be
requested to correct the existing defects
before consideration shall be given to
his/her submission.

(c) If the Secretary determines the
applicant qualified and competent and
the research protocol meritorious, he/
she shall notify the Administrator in
writing of such determination. The
Administrator shall issue a certificate of
registration within 10 days after receipt
of this notice, unless he/she determines
that the certificate of registration should
be denied on a ground specified in
section 304(a) of the Act (21 U.S.C.
824(a)). In the case of a supplemental
protocol, a replacement certificate of
registration shall be issued by the
Administrator.

(d) If the Secretary determines that the
protocol is not meritorious and/or the
applicant is not qualified or competent,
he/she shall notify the Administrator in
writing setting forth the reasons for such
determination. If the Administrator
determines that grounds exist for the
denial of the application, he/she shall
within 10 days issue an order to show
cause pursuant to §1301.37 and, if
requested by the applicant, hold a
hearing on the application pursuant to
§1301.41. If the grounds for denial of
the application include a determination
by the Secretary, the Secretary or his
duly authorized agent shall furnish
testimony and documents pertaining to
his determination at such hearing.

(e) Supplemental protocols will be
processed in the same manner as
original research protocols. If the
processing of an application or research
protocol is delayed beyond the time
limits imposed by this section, the
applicant shall be so notified in writing.

§1301.33 Application for bulk manufacture
of Schedule | and Il substances.

(a) In the case of an application for
registration or reregistration to
manufacture in bulk a basic class of
controlled substance listed in Schedule
I or Il, the Administrator shall, upon the
filing of such application, publish in the
Federal Register a notice naming the
applicant and stating that such
applicant has applied to be registered as
a bulk manufacturer of a basic class of
narcotic or nonnarcotic controlled
substance, which class shall be

identified. A copy of said notice shall be
mailed simultaneously to each person
registered as a bulk manufacturer of that
basic class and to any other applicant
therefor. Any such person may, within
60 days from the date of publication of
the notice in the Federal Register, file
with the Administrator written
comments on or objections to the
issuance of the proposed registration.

(b) In order to provide adequate
competition, the Administrator shall not
be required to limit the number of
manufacturers in any basic class to a
number less than that consistent with
maintenance of effective controls
against diversion solely because a
smaller number is capable of producing
an adequate and uninterrupted supply.

(c) This section shall not apply to the
manufacture of basic classes of
controlled substances listed in
Schedules I or Il as an incident to
research or chemical analysis as
authorized in §01.13(e)(1).

§1301.34 Application for importation of
Schedule | and Il substances.

(a) In the case of an application for
registration or reregistration to import a
controlled substance listed in Schedule
I or Il, under the authority of section
1002(a)(2)(B) of the Act (21 U.S.C.
952(a)(2)(B)), the Administrator shall,
upon the filing of such application,
publish in the Federal Register a notice
naming the applicant and stating that
such applicant has applied to be
registered as an importer of a Schedule
| or Il controlled substance, which
substance shall be identified. A copy of
said notice shall be mailed
simultaneously to each person
registered as a bulk manufacturer of that
controlled substance and to any other
applicant therefor. Any such person
may, within 30 days from the date of
publication of the notice in the Federal
Register, file written comments on or
objections to the issuance of the
proposed registration, and may, at the
same time, file a written request for a
hearing on the application pursuant to
§1301.43. If a hearing is requested, the
Administrator shall hold a hearing on
the application in accordance with
§1301.41. Notice of the hearing shall be
published in the Federal Register, and
shall be mailed simultaneously to the
applicant and to all persons to whom
notice of the application was mailed.
Any such person may participate in the
hearing by filing a notice of appearance
in accordance with §1301.43 of this
chapter. Notice of the hearing shall
contain a summary of all comments and
objections filed regarding the
application and shall state the time and
place for the hearing, which shall not be

less than 30 days after the date of
publication of such notice in the
Federal Register. A hearing pursuant to
this section may be consolidated with a
hearing held pursuant to 8§ 1301.35 or
1301.36 of this part.

(b) The Administrator shall register an
applicant to import a controlled
substance listed in Schedule | or Il if he/
she determines that such registration is
consistent with the public interest and
with U.S. obligations under
international treaties, conventions, or
protocols in effect on May 1, 1971. In
determining the public interest, the
following factors shall be considered:

(1) Maintenance of effective controls
against diversion of particular
controlled substances and any
controlled substance in Schedule | or Il
compounded therefrom into other than
legitimate medical, scientific research,
or industrial channels, by limiting the
importation and bulk manufacture of
such controlled substances to a number
of establishments which can produce an
adequate and uninterrupted supply of
these substances under adequately
competitive conditions for legitimate
medical, scientific, research, and
industrial purposes;

(2) Compliance with applicable State
and local law;

(3) Promotion of technical advances
in the art of manufacturing these
substances and the development of new
substances;

(4) Prior conviction record of
applicant under Federal and State laws
relating to the manufacture,
distribution, or dispensing of such
substances;

(5) Past experience in the manufacture
of controlled substances, and the
existence in the establishment of
effective control against diversion;

(6) That the applicant will be
permitted to import only:

(i) Such amounts of crude opium,
poppy straw, concentrate of poppy
straw, and coca leaves as the
Administrator finds to be necessary to
provide for medical, scientific, or other
legitimate purposes; or

(i) Such amounts of any controlled
substances listed in Schedule | or 1l as
the Administrator shall find to be
necessary to provide for the medical,
scientific, or other legitimate needs of
the United States during an emergency
in which domestic supplies of such
substances are found by the
Administrator to be inadequate; or

(iii) Such amounts of any controlled
substance listed in Schedule | or Il as
the Administrator shall find to be
necessary to provide for the medical,
scientific, or other legitimate needs of
the United States in any case in which
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the Administrator finds that
competition among domestic
manufacturers of the controlled
substance is inadequate and will not be
rendered adequate by the registration of
additional manufacturers under section
303 of the Act (21 U.S.C. 823); or

(iv) Such limited quantities of any
controlled substance listed in Schedule
I or 1l as the Administrator shall find to
be necessary for scientific, analytical or
research uses; and

(7) Such other factors as may be
relevant to and consistent with the
public health and safety.

(c) In determining whether the
applicant can and will maintain
effective controls against diversion
within the meaning of paragraph (b) of
this section, the Administrator shall
consider among other factors:

(1) Compliance with the security
requirements set forth in 8§ 1301.71—
1301.76 and

(2) Employment of security
procedures to guard against in-transit
losses within and without the
jurisdiction of the United States.

(d) In determining whether
competition among the domestic
manufacturers of a controlled substance
is adequate within the meaning of
paragraphs (b)(1) and (b)(6)(iii) of this
section, as well as section 1002(a)(2)(B)
of the Act (21 U.S.C. 952(a)(2)(B)), the
Administrator shall consider:

(1) The extent of price rigidity in the
light of changes in:

(i) Raw materials and other costs and

(i) Conditions of supply and demand;

(2) The extent of service and quality
competition among the domestic
manufacturers for shares of the domestic
market including:

(i) Shifts in market shares and

(i) Shifts in individual customers
among domestic manufacturers;

(3) The existence of substantial
differentials between domestic prices
and the higher of prices generally
prevailing in foreign markets or the
prices at which the applicant for
registration to import is committed to
undertake to provide such products in
the domestic market in conformity with
the Act. In determining the existence of
substantial differentials hereunder,
appropriate consideration should be
given to any additional costs imposed
on domestic manufacturers by the
requirements of the Act and such other
cost-related and other factors as the
Administrator may deem relevant. In no
event shall an importer’s offering prices
in the United States be considered if
they are lower than those prevailing in
the foreign market or markets from
which the importer is obtaining his/her

supply;

(4) The existence of competitive
restraints imposed upon domestic
manufacturers by governmental
regulations; and

(5) Such other factors as may be
relevant to the determinations required
under this paragraph.

(e) In considering the scope of the
domestic market, consideration shall be
given to substitute products which are
reasonably interchangeable in terms of
price, quality and use.

(f) The fact that the number of existing
manufacturers is small shall not
demonstrate, in and of itself, that
adequate competition among them does
not exist.

§1301.35 Certificate of registration; denial
of registration.

(a) The Administrator shall issue a
Certificate of Registration (DEA Form
223) to an applicant if the issuance of
registration or reregistration is required
under the applicable provisions of
sections 303 or 1008 of the Act (21
U.S.C. 823 and 958). In the event that
the issuance of registration or
reregistration is not required, the
Administrator shall deny the
application. Before denying any
application, the Administrator shall
issue an order to show cause pursuant
to §1301.37 and, if requested by the
applicant, shall hold a hearing on the
application pursuant to §1301.41.

(b) If a hearing is requested by an
applicant for registration or
reregistration to manufacture in bulk a
basic class of controlled substance listed
in Schedule | or I, notice that a hearing
has been requested shall be published in
the Federal Register and shall be mailed
simultaneously to the applicant and to
all persons to whom notice of the
application was mailed. Any person
entitled to file comments or objections
to the issuance of the proposed
registration pursuant to § 1301.33(a)
may participate in the hearing by filing
notice of appearance in accordance with
§1301.43. Such persons shall have 30
days to file a notice of appearance after
the date of publication of the notice of
a request for a hearing in the Federal
Register.

(c) The Certificate of Registration
(DEA Form 223) shall contain the name,
address, and registration number of the
registrant, the activity authorized by the
registration, the schedules and/or
Administration Controlled Substances
Code Number (as set forth in part 1308
of this chapter) of the controlled
substances which the registrant is
authorized to handle, the amount of fee
paid (or exemption), and the expiration
date of the registration. The registrant
shall maintain the certificate of

registration at the registered location in
a readily retrievable manner and shall
permit inspection of the certificate by
any official, agent or employee of the
Administration or of any Federal, State,
or local agency engaged in enforcement
of laws relating to controlled
substances.

§1301.36 Suspension or revocation of
registration; suspension of registration
pending final order; extension of
registration pending final order.

(a) For any registration issued under
section 303 of the Act (21 U.S.C. 823),
the Administrator may:

(1) Suspend the registration pursuant
to section 304(a) of the Act (21 U.S.C.
824(a)) for any period of time.

(2) Revoke the registration pursuant to
section 304(a) of the Act (21 U.S.C.
824(a)).

(b) For any registration issued under
section 1008 of the Act (21 U.S.C. 958),
the Administrator may:

(1) Suspend the registration pursuant
to section 1008(d) of the Act (21 U.S.C.
958(d)) for any period of time.

(2) Revoke the registration pursuant to
section 1008(d) of the Act (21 U.S.C.
958(d)) if he/she determines that such
registration is inconsistent with the
public interest as defined in section
1008 or with the United States
obligations under international treaties,
conventions, or protocols in effect on
October 12, 1984.

(c) The Administrator may limit the
revocation or suspension of a
registration to the particular controlled
substance, or substances, with respect to
which grounds for revocation or
suspension exist.

(d) Before revoking or suspending any
registration, the Administrator shall
issue an order to show cause pursuant
to §1301.37 and, if requested by the
registrant, shall hold a hearing pursuant
to §13.01.41.

(e) The Administrator may suspend
any registration simultaneously with or
at any time subsequent to the service
upon the registrant of an order to show
cause why such registration should not
be revoked or suspended, in any case
where he/she finds that there is an
imminent danger to the public health or
safety. If the Administrator so suspends,
he/she shall serve with the order to
show cause pursuant to § 1301.37 an
order of immediate suspension which
shall contain a statement of his findings
regarding the danger to public health or
safety.

(f) Upon service of the order of the
Administrator suspending or revoking
registration, the registrant shall
immediately deliver his/her Certificate
of Registration, any order forms, and
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any import or export permits in his/her
possession to the nearest office of the
Administration. The suspension or
revocation of a registration shall
suspend or revoke any individual
manufacturing or procurement quota
fixed for the registrant pursuant to part
1303 of this chapter and any import or
export permits issued to the registrant
pursuant to part 1312 of this chapter.
Also, upon service of the order of the
Administrator revoking or suspending
registration, the registrant shall, as
instructed by the Administrator:

(1) Deliver all controlled substances
in his/her possession to the nearest
office of the Administration or to
authorized agents of the Administration;
or

(2) Place all controlled substances in
his/her possession under seal as
described in sections 304(f) or
1008(d)(6) of the Act (21 U.S.C. 824(f) or
958(d)(6)).

(9) In the event that revocation or
suspension is limited to a particular
controlled substance or substances, the
registrant shall be given a new
Certificate of Registration for all
substances not affected by such
revocation or suspension; no fee shall be
required to be paid for the new
Certificate of Registration. The registrant
shall deliver the old Certificate of
Registration and, if appropriate, any
order forms in his/her possession to the
nearest office of the Administration. The
suspension or revocation of a
registration, when limited to a particular
basic class or classes of controlled
substances, shall suspend or revoke any
individual manufacturing or
procurement quota fixed for the
registrant for such class or classes
pursuant to part 1303 of this chapter
and any import or export permits issued
to the registrant for such class or classes
pursuant to part 1312 of this chapter.
Also, upon service of the order of the
Administrator revoking or suspending
registration, the registrant shall, as
instructed by the Administrator:

(1) Deliver to the nearest office of the
Administration or to authorized agents
of the Administration all of the
particular controlled substance or
substances affected by the revocation or
suspension which are in his/her
possession; or

(2) Place all of such substances under
seal as described in sections 304(f) or
958(d)(6) of the Act (21 U.S.C. 824(f) or
958(d)(6)).

(h) Any suspension shall continue in
effect until the conclusion of all
proceedings upon the revocation or
suspension, including any judicial
review thereof, unless sooner
withdrawn by the Administrator or

dissolved by a court of competent
jurisdiction. Any registrant whose
registration is suspended under
paragraph (e) of this section may request
a hearing on the revocation or
suspension of his/her registration at a
time earlier than specified in the order
to show cause pursuant to § 1301.37,
which request shall be granted by the
Administrator, who shall fix a date for
such hearing as early as reasonably
possible.

(i) In the event that an applicant for
reregistration (who is doing business
under a registration previously granted
and not revoked or suspended) has
applied for reregistration at least 45
days before the date on which the
existing registration is due to expire,
and the Administrator has issued no
order on the application on the date on
which the existing registration is due to
expire, the existing registration of the
applicant shall automatically be
extended and continue in effect until
the date on which the Administrator so
issues his/her order. The Administrator
may extend any other existing
registration under the circumstances
contemplated in this section even
though the registrant failed to apply for
reregistration at least 45 days before
expiration of the existing registration,
with or without request by the
registrant, if the Administrator finds
that such extension is not inconsistent
with the public health and safety.

§1301.37 Order to show cause.

(a) If, upon examination of the
application for registration from any
applicant and other information
gathered by the Administration
regarding the applicant, the
Administrator is unable to make the
determinations required by the
applicable provisions of section 303
and/or section 1008 of the Act (21
U.S.C. 823 and 958) to register the
applicant, the Administrator shall serve
upon the applicant an order to show
cause why the registration should not be
denied.

(b) If, upon information gathered by
the Administration regarding any
registrant, the Administrator determines
that the registration of such registrant is
subject to suspension or revocation
pursuant to section 304 or section 1008
of the Act (21 U.S.C. 824 and 958), the
Administrator shall serve upon the
registrant an order to show cause why
the registration should not be revoked or
suspended.

(c) The order to show cause shall call
upon the applicant or registrant to
appear before the Administrator at a
time and place stated in the order,
which shall not be less than 30 days

after the date of receipt of the order. The
order to show cause shall also contain

a statement of the legal basis for such
hearing and for the denial, revocation,
or suspension of registration and a
summary of the matters of fact and law
asserted.

(d) Upon receipt of an order to show
cause, the applicant or registrant must,
if he/she desires a hearing, file a request
for a hearing pursuant to §1301.43. If a
hearing is requested, the Administrator
shall hold a hearing at the time and
place stated in the order, pursuant to
§1301.41.

(e) When authorized by the
Administrator, any agent of the
Administration may serve the order to
show cause.

Hearings

§1301.41 Hearings generally.

(a) In any case where the
Administrator shall hold a hearing on
any registration or application therefor,
the procedures for such hearing shall be
governed generally by the adjudication
procedures set forth in the
Administrative Procedure Act (5 U.S.C.
551-559) and specifically by §8§ 303,
304, and 1008 of the Act (21 U.S.C. 823—
824 and 958), by §8§1301.42-1301.46 of
this part, and by the procedures for
administrative hearings under the Act
set forth in 8§ 1316.41-1316.67 of this
chapter.

(b) Any hearing under this part shall
be independent of, and not in lieu of,
criminal prosecutions or other
proceedings under the Act or any other
law of the United States.

§1301.42 Purpose of hearing.

If requested by a person entitled to a
hearing, the Administrator shall hold a
hearing for the purpose of receiving
factual evidence regarding the issues
involved in the denial, revocation, or
suspension of any registration, and the
granting of any application for
registration to manufacture in bulk a
basic class of controlled substance listed
in Schedule | or Il. Extensive argument
should not be offered into evidence but
rather presented in opening or closing
statements of counsel or in memoranda
or proposed findings of fact and
conclusions of law.

§1301.43 Request for hearing or
appearance; walver.

(a) Any person entitled to a hearing
pursuant to 8§ 1301.32 or 1301.34—
1301.36 and desiring a hearing shall,
within 30 days after the date of receipt
of the order to show cause (or the date
of publication of notice of the
application for registration in the
Federal Register in the case of
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§1301.34), file with the Administrator a
written request for a hearing in the form
prescribed in § 1316.47 of this chapter.

(b) Any person entitled to participate
in a hearing pursuant to § 1301.34 or
§1301.35(b) and desiring to do so shall,
within 30 days of the date of publication
of notice of the request for a hearing in
the Federal Register, file with the
Administrator a written notice of intent
to participate in such hearing in the
form prescribed in §1316.48 of this
chapter. Any person filing a request for
a hearing need not also file a notice of
appearance.

(c) Any person entitled to a hearing or
to participate in a hearing pursuant to
§1301.32 or §81301.34-1301.36 may,
within the period permitted for filing a
request for a hearing or a notice of
appearance, file with the Administrator
a waiver of an opportunity for a hearing
or to participate in a hearing, together
with a written statement regarding such
person’s position on the matters of fact
and law involved in such hearing. Such
statement, if admissible, shall be made
a part of the record and shall be
considered in light of the lack of
opportunity for cross-examination in
determining the weight to be attached to
matters of fact asserted therein.

(d) If any person entitled to a hearing
or to participate in a hearing pursuant
to 8§1301.32 or 1301.34-1301.36 fails
to file a request for a hearing or a notice
of appearance, or if such person so files
and fails to appear at the hearing, such
person shall be deemed to have waived
the opportunity for a hearing or to
participate in the hearing, unless such
person shows good cause for such
failure.

(e) If all persons entitled to a hearing
or to participate in a hearing waive or
are deemed to waive their opportunity
for the hearing or to participate in the
hearing, the Administrator may cancel
the hearing, if scheduled, and issue his/
her final order pursuant to §1301.46
without a hearing.

§1301.44 Burden of proof.

(a) At any hearing on an application
to manufacture any controlled substance
listed in Schedule I or 1l, the applicant
shall have the burden of proving that
the requirements for such registration
pursuant to section 303(a) of the Act (21
U.S.C. 823(a)) are satisfied. Any other
person participating in the hearing
pursuant to 8 1301.35(b) shall have the
burden of proving any propositions of
fact or law asserted by such person in
the hearing.

(b) At any hearing on the granting or
denial of an applicant to be registered to
conduct a narcotic treatment program or
as a compounder, the applicant shall

have the burden of proving that the
requirements for each registration
pursuant to section 303(g) of the Act
(21 U.S.C. 823(Q)) are satisfied.

(c) At any hearing on the granting or
denial of an application to be registered
to import or export any controlled
substance listed in Schedule | or Il, the
applicant shall have the burden of
proving that the requirements for such
registration pursuant to sections 1008
(a) and (d) of the Act (21 U.S.C. 958 (a)
and (d)) are satisfied. Any other person
participating in the hearing pursuant to
§1301.34 shall have the burden of
proving any propositions of fact or law
asserted by him/her in the hearings.

(d) At any other hearing for the denial
of a registration, the Administration
shall have the burden of proving that
the requirements for such registration
pursuant to section 303 or section 1008
(c) and (d) of the Act (21 U.S.C. 823 or
958 (c) and (d)) are not satisfied.

(e) At any hearing for the revocation
or suspension of a registration, the
Administration shall have the burden of
proving that the requirements for such
revocation or suspension pursuant to
section 304(a) or section 1008(d) of the
Act (21 U.S.C. 824(a) or 958(d)) are
satisfied.

§1301.45 Time and place of hearing.

The hearing will commence at the
place and time designated in the order
to show cause or notice of hearing
published in the Federal Register
(unless expedited pursuant to
§1301.36(h)) but thereafter it may be
moved to a different place and may be
continued from day to day or recessed
to a later day without notice other than
announcement thereof by the presiding
officer at the hearing.

81301.46 Final order.

As soon as practicable after the
presiding officer has certified the record
to the Administrator, the Administrator
shall issue his/her order on the granting,
denial, revocation, or suspension of
registration. In the event that an
application for registration to
manufacture in bulk a basic class of any
controlled substance listed in Schedule
I or Il is granted, or any application for
registration is denied, or any registration
is revoked or suspended, the order shall
include the findings of fact and
conclusions of law upon which the
order is based. The order shall specify
the date on which it shall take effect.
The Administrator shall serve one copy
of his/her order upon each party in the
hearing.

Modification, Transfer and
Termination of Registration

§1301.51 Modification in registration.

Any registrant may apply to modify
his/her registration to authorize the
handling of additional controlled
substances or to change his/her name or
address, by submitting a letter of request
to the Registration Unit, Drug
Enforcement Administration,
Department of Justice, Post Office Box
28083, Central Station, Washington, DC
20005. The letter shall contain the
registrant’s name, address, and
registration number as printed on the
certificate of registration, and the
substances and/or schedules to be
added to his/her registration or the new
name or address and shall be signed in
accordance with § 1301.13(j). If the
registrant is seeking to handle
additional controlled substances listed
in Schedule | for the purpose of research
or instructional activities, he/she shall
attach three copies of a research
protocol describing each research
project involving the additional
substances, or two copies of a statement
describing the nature, extent, and
duration of such instructional activities,
as appropriate. No fee shall be required
to be paid for the modification. The
request for modification shall be
handled in the same manner as an
application for registration. If the
modification in registration is approved,
the Administrator shall issue a new
certificate of registration (DEA Form
223) to the registrant, who shall
maintain it with the old certificate of
registration until expiration.

§1301.52 Termination of registration;
transfer of registration; distribution upon
discontinuance of business.

(a) Except as provided in paragraph
(b) of this section, the registration of any
person shall terminate if and when such
person dies, ceases legal existence, or
discontinues business or professional
practice. Any registrant who ceases legal
existence or discontinues business or
professional practice shall notify the
Administrator promptly of such fact.

(b) No registration or any authority
conferred thereby shall be assigned or
otherwise transferred except upon such
conditions as the Administration may
specifically designate and then only
pursuant to written consent. Any person
seeking authority to transfer a
registration shall submit a written
request, providing full details regarding
the proposed transfer of registration, to
the Deputy Assistant Administrator,
Office of Diversion Control, Drug
Enforcement Administration,
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Department of Justice, Washington, DC
20537.

(c) Any registrant desiring to
discontinue business activities
altogether or with respect to controlled
substances (without transferring such
business activities to another person)
shall return for cancellation his/her
certificate of registration, and any
unexecuted order forms in his/her
possession, to the Registration Unit,
Drug Enforcement Administration,
Department of Justice, Post Office Box
28083, Central Station, Washington, DC
20005. Any controlled substances in
his/her possession may be disposed of
in accordance with §1307.21 of this
chapter.

(d) Any registrant desiring to
discontinue business activities
altogether or with respect to controlled
substance (by transferring such business
activities to another person) shall
submit in person or by registered or
certified mail, return receipt requested,
to the Special Agent in Charge in his/
her area, at least 14 days in advance of
the date of the proposed transfer (unless
the Special Agent in Charge waives this
time limitation in individual instances),
the following information:

(1) The name, address, registration
number, and authorized business
activity of the registrant discontinuing
the business (registrant-transferor);

(2) The name, address, registration
number, and authorized business
activity of the person acquiring the
business (registrant-transferee);

(3) Whether the business activities
will be continued at the location
registered by the person discontinuing
business, or moved to another location
(if the latter, the address of the new
location should be listed);

(4) Whether the registrant-transferor
has a quota to manufacture or procure
any controlled substance listed in
Schedule | or 1l (if so, the basic class or
class of the substance should be
indicated); and

(5) The date on which the transfer of
controlled substances will occur.

(e) Unless the registrant-transferor is
informed by the Special Agent in
Charge, before the date on which the
transfer was stated to occur, that the
transfer may not occur, the registrant-
transferor may distribute (without being
registered to distribute) controlled
substances in his/her possession to the
registrant-transferee in accordance with
the following:

(1) On the date of transfer of the
controlled substances, a complete
inventory of all controlled substances
being transferred shall be taken in
accordance with §1304.11 of this
chapter. This inventory shall serve as

the final inventory of the registrant-
transferor and the initial inventory of
the registrant-transferee, and a copy of
the inventory shall be included in the
records of each person. It shall not be
necessary to file a copy of the inventory
with the Administration unless
requested by the Special Agent in
Charge. Transfers of any substances
listed in Schedule I or Il shall require
the use of order forms in accordance
with part 1305 of this chapter.

(2) On the date of transfer of the
controlled substances, all records
required to be kept by the registrant-
transferor with reference to the
controlled substances being transferred,
under part 1304 of this chapter, shall be
transferred to the registrant-transferee.
Responsibility for the accuracy of
records prior to the date of transfer
remains with the transferor, but
responsibility for custody and
maintenance shall be upon the
transferee.

(3) In the case of registrants required
to make reports pursuant to part 1304 of
this chapter, a report marked “‘Final”
will be prepared and submitted by the
registrant-transferor showing the
disposition of all the controlled
substances for which a report is
required; no additional report will be
required from him, if no further
transactions involving controlled
substances are consummated by him.
The initial report of the registrant-
transferee shall account for transactions
beginning with the day next succeeding
the date of discontinuance or transfer of
business by the transferor-registrant and
the substances transferred to him shall
be reported as receipts in his/her initial
report.

§1301.75 Physical security controls for
practitioners.

* * * * *
(b) Controlled substances listed in
Schedules 11, 11, IV, and V shall be

stored in a securely locked,
substantially constructed cabinet.
However, pharmacies and institutional
practitioners may disperse such
substances throughout the stock of
noncontrolled substances in such a
manner as to obstruct the theft or
diversion of the controlled substances.
* * * * *

6. Section 1301.76 is proposed to be
amended by revising paragraph (c) to
read as follows:

§1301.76 Other security controls for
practitioners.
* * * * *

(c) Whenever the registrant distributes
a controlled substance (without being
registered as a distributor, as permitted

in §1301.13(e)(1) and/or 88 1307.11—
1307.12) he/she shall comply with the
requirements imposed on
nonpractitioners in § 1301.74 (a), (b),
and (e).

§1301.72 [Amended]

7.1n 21 CFR 1301.72(b)(4)(i)(b)
remove the word ““lay”” and add, in its
place, the word ““lag”.

PART 1302—[AMENDED]

1. The authority citation for part 1302
continues to read as follows:

Authority: 21 U.S.C. 821, 825, 871(b), 958

(e).
2. Section 1302.02 is proposed to be

revised to read as follows:

§1302.02 Definitions.

Any term contained in this part shall
have the definition set forth in section
102 of the Act (21 U.S.C. 802) or Part
1300 of this chapter.

3. Section 1302.04 is proposed to be
revised to read as follows:

§1302.04 Location and size of symbol on
label and labeling.

The symbol shall be prominently
located on the label or the labeling of
the commercial container and/or the
panel of the commercial container
normally displayed to dispensers of any
controlled substance. The symbol on
labels shall be clear and large enough to
afford easy identification of the
schedule of the controlled substance
upon inspection without removal from
the dispenser’s shelf. The symbol on all
other labeling shall be clear and large
enough to afford prompt identification
of the controlled substance upon
inspection of the labeling.

§1302.05 [Removed]

4. Section 1302.05 is proposed to be
removed.

5. Section 1302.06 is proposed to be
redesignated as Section 1302.05 and
revised to read as follows:

§1302.05 Effective dates of labeling
requirements.

All labels on commercial containers
of, and all labeling of, a controlled
substance which either is transferred to
another schedule or is added to any
schedule shall comply with the
requirements of § 1302.03, on or before
the effective date established in the final
order for the transfer or addition.

6. Section 1302.07 is proposed to be
redesignated as § 1302.06 and revised to
read as follows:

§1302.06 Sealing of controlled
substances.

On each bottle, multiple dose vial, or
other commercial container of any
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controlled substance, there shall be
securely affixed to the stopper, cap, lid,
covering, or wrapper or such container
a seal to disclose upon inspection any
tampering or opening of the container.

7. Section 1302.08 is proposed to be
redesignated as 8 1302.07, and revised
to read as follows:

§1302.07 Labeling and packaging
requirements for imported and exported
substances.

(a) The symbol requirements of
8§ 1302.03-1302.05 apply to every
commercial container containing, and to
all labeling of, controlled substances
imported into the jurisdiction of and/or
the customs territory of the United
States.

(b) The symbol requirements of
88 1302.03-1302.05 do not apply to any
commercial containers containing, or
any labeling of, a controlled substance
intended for export from the jurisdiction
of the United States.

(c) The sealing requirements of
§1302.06 apply to every bottle, multiple
dose vial, or other commercial container
of any controlled substance listed in
schedule I or Il, or any narcotic
controlled substance listed in schedule
Il or IV, imported into, exported from,
or intended for export from, the
jurisdiction of and/or the customs
territory of the United States.

PART 1303—[AMENDED]

1. The authority citation for part 1303
continues to read as follows:

Authority: 21 U.S.C. 821, 826, 871(b).

2. Section 1303.02 is proposed to be
revised to read as follows:

§1303.02 Definitions.

Any term contained in this part shall
have the definition set forth in section
102 of the Act (21 U.S.C. 802) or part
1300 of this chapter.

3. In addition to the proposed
amendments set forth above, DEA is
proposing to amend each section
indicated in the left column by
removing the words indicated in the
middle column and adding the words in
the right column:

Section

Remove

Add

LR To (<) N
1303.12(b) ......
1303.12(d) .........
1303.12(e)(1) ...
1303.12(e)(3) ...
1303.21(a) ......
1303.22

1303.27
1303.32(b) ......
1303.35(8) wveooverrerereereeeneeeeeeeeeseee e ese e seeeeeen

(or BND) each place it appears.
Drug Control Section
Drug Control Section ...
subsance

1301.22(b)
1301.45 and 1301.46
(or BND) each place it appears.
Drug Control Section
1301.45 or 1301.46

Drug Control Section ...
1301.45 or 1301.46
aggregrate

Drug & Chemical Evaluation Section.
Drug & Chemical Evaluation Section.
substance.

1301.13.

1301.36.

Drug & Chemical Evaluation Section.
1301.36.

Drug & Chemical Evaluation Section.
1301.36.

aggregate.

PART 1304—[AMENDED]

1. The authority citation for part 1304
is proposed to be corrected to read as
follows:

Authority: 21 U.S.C. 821, 827, 871(b),
958(e), 965, unless otherwise noted.

2. Section 1304.02 is proposed to be
revised to read as follows:

§1304.02 Definitions.

Any term contained in this part shall
have the definition set forth in section
102 of the Act (21 U.S.C. 802) or part
1300 of this chapter.

3. Section 1304.03 is proposed to be
amended by removing paragraphs (g)
and (h), and revising paragraph (f) to
read as follows:

§1304.03 Persons required to keep
records and file reports.
* * * * *

(f) Registered persons using any
controlled substances while conducting
preclinical research, in teaching at a
registered establishment which
maintains records with respect to such
substances or conducting research in
conformity with an exemption granted
under section 505(i) or 512(j) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 355(i) or 360b(j)) at a

registered establishment which
maintains records in accordance with
either of those sections are not required
to keep records if he/she notifies the
Administration of the name, address,
and registration number of the
establishment maintaining such records.
This notification shall be given at the
time the person applies for registration
or reregistration and shall be made in
the form of an attachment to the
application, which shall be filed with
the application.

4. Section 1304.04 is proposed to be
amended by removing “executed” in
paragraph (a) and by adding “‘executed”
and by revising paragraphs (e) and (h)
to read as follows:

§1304.04 Maintenance of records and
inventories.
* * * * *

(e) All central recordkeeping permits
previously issued by the Administration
expired September 30, 1980.

* * * * *

(h) Each registered pharmacy shall
maintain the inventories and records of
controlled substances as follows:

(1) Inventories and records of all
controlled substances listed in
Schedules | and 1l shall be maintained
separately from all other records of the

pharmacy, and prescriptions for such
substances shall be maintained in a
separate prescription file; and

(2) Inventories and records of
controlled substances listed in
Schedules I, 1V, and V shall be
maintained either separately from all
other records of the pharmacy or in such
form that the information required is
readily retrievable from ordinary
business records of the pharmacy, and
prescriptions for such substances shall
be maintained either in a separate
prescription file for controlled
substances listed in Schedules lll, 1V,
and V only or in such form that they are
readily retrievable from the other
prescription records of the pharmacy.
Prescriptions will be deemed readily
retrievable if, at the time they are
initially filed, the face of the
prescription is stamped in red ink in the
lower right corner with the letter ““C”’ no
less than 1-inch high and filed either in
the prescription file for controlled
substances listed in Schedules | and 11
or in the usual consecutively numbered
prescription file for non-controlled
substances. However, if a pharmacy
employs an ADP system or other
electronic recordkeeping system for
prescriptions which permits
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identification by prescription number
and retrieval of original documents by
prescriber’s name, patient’s name, drug
dispensed, and date filled, then the
requirement to mark the hard copy
prescription with ared “C” is waived.

5. Section 1304.11 is proposed to be
revised to read as follows:

§1304.11 Inventory requirements.

(a) General requirements. Each
inventory shall contain a complete and
accurate record of all controlled
substances on hand on the date the
inventory is taken, and shall be
maintained in written, typewritten, or
printed form at the registered location.
An inventory taken by use of an oral
recording device must be promptly
transcribed. Controlled substances shall
be deemed to be ““on hand” if they are
in the possession of or under the control
of the registrant, including substances
returned by a customer, ordered by a
customer but not yet invoiced, stored in
a warehouse on behalf of the registrant,
and substances in the possession of
employees of the registrant and
intended for distribution as
complimentary samples. A separate
inventory shall be made for each
registered location and each
independent activity registered, except
as provided in paragraph (e)(4) of this
section. In the event controlled
substances in the possession or under
the control of the registrant are stored at
a location for which he/she is not
registered, the substances shall be
included in the inventory of the
registered location to which they are
subject to control or to which the person
possessing the substance is responsible.
The inventory may be taken either as of
opening of business or as of the close of
business on the inventory date and it
shall be indicated on the inventory.

(b) Initial inventory date. Every
person required to keep records, shall
take an inventory of all stocks of
controlled substances on hand on the
date he/she first engages in the
manufacture, distribution, or dispensing
of controlled substances, in accordance
with paragraph (e) of this section as
applicable. In the event a person
commences business with no controlled
substances on hand, he/she shall record
this fact as the initial inventory.

(c) Biennial inventory date. After the
initial inventory is taken, the registrant
shall take a new inventory of all stocks
of controlled substances on hand at least
every two years. The biennial inventory
may be taken on the day of the year on
which the initial inventory was taken or
on any other fixed date which does not
vary by more than 6 months from the
biennial date that would otherwise

apply. If the registrant elects to take the
biennial inventory on another fixed
date, he/she shall notify the
Administration of this election and of
the date on which the biennial
inventory will be taken.

(d) Inventory date for newly
controlled substances. On the effective
date of a rule by the Administrator
pursuant to 8§ 1308.45, 1308.46, or
§1308.47 of this chapter adding a
substance to any schedule of controlled
substances, which substance was,
immediately prior to that date, not listed
on any such schedule, every registrant
required to keep records who possesses
that substance shall take an inventory of
all stocks of the substance on hand.
Thereafter, such substance shall be
included in each inventory made by the
registrant pursuant to paragraph (c) of
this section.

(e) Inventories of manufacturers,
distributors, dispensers, researchers,
importers, exporters and chemical
analysts. Each person registered or
authorized (by §§1301.13 or
§§1307.11-1307.13 of this chapter) to
manufacture, distribute, dispense,
import, export, conduct research or
chemical analysis with controlled
substances and required to keep records
pursuant to § 1304.03 shall include in
the inventory the information listed
below.

() Inventories of manufacturers. Each
person registered or authorized to
manufacture controlled substances shall
include the following information in the
inventory:

(i) For each controlled substance in
bulk form to be used in (or capable of
use in) the manufacture of the same or
other controlled or non-controlled
substances in finished form, the
inventory shall include:

(A) the name of the substance and

(B) the total quantity of the substance
to the nearest metric unit weight
consistent with unit size.

(ii) For each controlled substance in
the process of manufacture on the
inventory date, the inventory shall
include:

(A) The name of the substance;

(B) the quantity of the substance in
each batch and/or stage of manufacture,
identified by the batch number or other
appropriate identifying number;

(C) the physical form which the
substance is to take upon completion of
the manufacturing process (e.g.,
granulations, tablets, capsules, or
solutions), identified by the batch
number or other appropriate identifying
number, and if possible the finished
form of the substance (e.g., 10-milligram
tablet or 10-milligram concentration per

fluid ounce or milliliter) and the
number or volume thereof.

(iii) For each controlled substance in
finished form the inventory shall
include:

(A) The name of the substance;

(B) each finished form of the
substance (e.g., 10-milligram tablet or
10-milligram concentration per fluid
ounce or milliliter);

(C) the number of units or volume of
each finished form in each commercial
container (e.g., 100-tablet bottle or 3-
milliliter vial); and

(D) the number of commercial
containers of each such finished form
(e.g. four 100-tablet bottles or six 3-
milliliter vials).

(iv) For each controlled substance not
included in paragraphs (e)(1) (i), (ii) or
(iii) of this section (e.g., damaged,
defective or impure substances awaiting
disposal, substances held for quality
control purposes, or substances
maintained for extemporaneous
compoundings) the inventories shall
include:

(A) The name of the substance;

(B) the total quantity of the substance
to the nearest metric unit weight or the
total number of units of finished form;
and

(C) the reason for the substance being
maintained by the registrant and
whether such substance is capable of
use in the manufacture of any controlled
substance in finished form.

(2) Inventories of distributors. Each
person registered or authorized to
distribute controlled substances shall
include in the inventory the same
information required of manufacturers
pursuant to paragraphs (e)(1) (iii) and
(iv) of this section.

(3) Inventories of dispensers and
researchers. Each person registered or
authorized to dispense or conduct
research with controlled substances
shall include in the inventory the same
information required of manufacturers
pursuant to paragraphs (e)(1) (iii) and
(iv) of this section. In determining the
number of units of each finished form
of a controlled substance in a
commercial container which has been
opened, the dispenser shall do as
follows:

(i) If the substance is listed in
Schedule I or Il, make an exact count or
measure of the contents or

(ii) if the substance is listed in
Schedule 111, IV or V, make an estimated
count or measure of the contents, unless
the container holds more than 1,000
tablets or capsules in which case he/she
must make an exact count of the
contents.

(4) Inventories of importers and
exporters. Each person registered or
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authorized to import or export
controlled substances shall include in
the inventory, the same information
required of manufacturers pursuant to
paragraphs (e)(2) (iii) and (iv) of this
section. Each such person who is also
registered as a manufacturer or as a
distributor shall include in his/her
inventory as an importer or exporter
only those stocks of controlled
substances that are actually separated
from his stocks as a manufacturer or as
a distributor (e.g., in transit or in storage
for shipment).

(5) Inventories of chemical analysts.
Each person registered or authorized to
conduct chemical analysis with
controlled substances shall include in
his inventory the same information
required of manufacturers pursuant to
paragraphs (€)(2) (iii) and (iv) of this
section as to substances which have
been manufactured, imported, or
received by such person. If less than 1
kilogram of any controlled substance
(other than a hallucinogenic controlled
substance listed in Schedule I), or less
than 20 grams of a hallucinogenic
substance listed in Schedule | (other
than lysergic acid diethylamide), or less
than 0.5 gram of lysergic acid
diethylamide, is on hand at the time of
inventory, that substance need not be
included in the inventory. Laboratories
of the Administration may possess up to
150 grams of any hallucinogenic
substance in Schedule | without regard
to a need for an inventory of those
substances. No inventory is required of
known or suspected controlled
substances received as evidentiary
materials for analysis.

§§1304.12—1304.19

6. Sections 1304.12, 1304.13, 1304.14,
1304.15, 1304.16, 1304.17, 1304.18 and
1304.19 are proposed to be removed.

7. Section 1304.21 is proposed to be
amended by revising paragraphs (a) and
(c) to read as follows:

[Removed]

§1304.21 General requirements for
continuing records.

(a) Every registrant required to keep
records pursuant to Section 1304.03
shall maintain on a current basis a
complete and accurate record of each
such substance manufactured, imported,
received, sold, delivered, exported, or
otherwise disposed of by him/her,
except that no registrant shall be
required to maintain a perpetual
inventory.

(b) * % %
(c) Separate records shall be

maintained by a registrant for each
independent activity for which he/she is

registered, except as provided in
§1304.22(d).
* * * * *

8. Section 1304.22 is proposed to be
revised to read as follows:

1304.22 Records for manufacturers,
distributors, dispensers, researchers,
importers and exporters.

Each person registered or authorized
(by §1301.13(e) or §8§1307.11-1307.13
of this chapter) to manufacture,
distribute, dispense, import, export or
conduct research with controlled
substances shall maintain records with
the information listed below.

(a) Records for manufacturers. Each
person registered or authorized to
manufacture controlled substances shall
maintain records with the following
information:

(1) For each controlled substance in
bulk form to be used in, or capable of
use in, or being used in, the
manufacture of the same or other
controlled or noncontrolled substances
in finished form,

(i) The name of the substance;

(i) The quantity manufactured in
bulk form by the registrant, including
the date, quantity and batch or other
identifying number of each batch
manufactured,;

(iii) The quantity received from other
persons, including the date and quantity
of each receipt and the name, address,
and registration number of the other
person from whom the substance was
received;

(iv) The quantity imported directly by
the registrant (under a registration as an
importer) for use in manufacture by
him/her, including the date, quantity,
and import permit or declaration
number for each importation;

(v) The quantity used to manufacture
the same substance in finished form,
including:

(A) The date and batch or other
identifying number of each
manufacture;

(B) The quantity used in the
manufacture;

(C) The finished form (e.g., 10-
milligram tablets or 10-milligram
concentration per fluid ounce or
milliliter);

(D) The number of units of finished
form manufactured;

(E) The quantity used in quality
control;

(F) The quantity lost during
manufacturing and the causes therefore,
if known;

(G) The total quantity of the substance
contained in the finished form;

(H) The theoretical and actual yields;
and

(1) Such other information as is
necessary to account for all controlled

substances used in the manufacturing
process;

(vi) The quantity used to manufacture
other controlled and noncontrolled
substances, including the name of each
substance manufactured and the
information required in paragraph
(2)(1)(v) of this section;

(vii) The quantity distributed in bulk
form to other persons, including the
date and quantity of each distribution
and the name, address, and registration
number of each person to whom a
distribution was made;

(viii) The quantity exported directly
by the registrant (under a registration as
an exporter), including the date,
quantity, and export permit or
declaration number of each exportation;

(ix) The quantity distributed or
disposed of in any other manner by the
registrant (e.g., by distribution of
complimentary samples or by
destruction), including the date and
manner of distribution or disposal, the
name, address, and registration number
of the person to whom distributed, and
the quantity distributed or disposed;

(X) The originals of all written
certifications of available procurement
qguotas submitted by other persons (as
required by 8 1303.12(f) of this chapter)
relating to each order requiring the
distribution of a basic class of controlled
substance listed in Schedule | or II.

(2) For each controlled substance in
finished form,

(i) The name of the substance;

(ii) Each finished form (e.g., 10-
milligram tablet or 10-milligram
concentration per fluid ounce or
milliliter) and the number of units or
volume of finished form in each
commercial container (e.g., 100-tablet
bottle or 3-milliliter vial);

(iii) The number of containers of each
such commercial finished form
manufactured from bulk form by the
registrant, including the information
required pursuant to paragraph (a)(1)(v)
of this section;

(iv) The number of units of finished
forms and/or commercial containers
received from other persons, including
the date of and number of units and/or
commercial containers in each receipt
and the name, address, and registration
number of the person from whom the
units were received;

(v) The number of units of finished
forms and/or commercial containers
imported directly by the person (under
a registration or authorization to
import), including the date of, the
number of units and/or commercial
containers in, and the import permit or
declaration number for, each
importation.
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(vi) The number of units and/or
commercial containers manufactured by
the registrant from units in finished
form received from others or imported,
including:

(A) The date and batch or other
identifying number of each
manufacture;

(B) The operation performed (e.g.,
repackaging or relabeling);

(C) The number of units of finished
form used in the manufacture, the
number manufactured and the number
lost during manufacture, with the
causes for such losses, if known; and

(D) Such other information as is
necessary to account for all controlled
substances used in the manufacturing
process;

(vii) The number of commercial
containers distributed to other persons,
including the date of and number of
containers in each distribution, and the
name, address, and registration number
of the person to whom the containers
were distributed;

(viii) The number of commercial
containers exported directly by the
registrant (under a registration as an
exporter), including the date, number of
containers and export permit or
declaration number for each
exportation; and

(ix) The number of units of finished
forms and/or commercial containers
distributed or disposed of in any other
manner by the registrant (e.g., by
distribution of complimentary samples
or by destruction), including the date
and manner of distribution or disposal,
the name address, and registration
number of the person to whom
distributed, and the quantity in finished
form distributed or disposed.

(b) Records for distributors. Each
person registered or authorized to
distribute controlled substances shall
maintain records with the same
information required of manufacturers
pursuant to paragraphs (a)(2) (i), (ii),
(iv), (v), (vii), (viii) and (ix) of this
section.

(c) Records for dispensers and
researchers. Each person registered or
authorized to dispense or conduct
research with controlled substances
shall maintain records with the same
information required of manufacturers
pursuant to paragraph (a)(2) (i), (ii), (iv)
and (ix) of this section. In addition,
records shall be maintained of the
number of units or volume of such
finished form dispensed, including the
name and address of the person to
whom it was dispensed, the date of
dispensing, the number of units or
volume dispensed, and the written or
typewritten name or initials of the
individual who dispensed or

administered the substance on behalf of
the dispenser.

(d) Records for importers and
exporters. Each person registered or
authorized to import or export
controlled substances shall maintain
records with the same information
required of manufacturers pursuant to
paragraphs (a)(2) (i), (iv), (v) and (vii) of
this section. In addition, the quantity
disposed of in any other manner by the
registrant (except quantities used in
manufacturing by an importer under a
registration as a manufacturer), which
guantities are to be recorded pursuant to
paragraphs (a)(1) (iv) and (v) of this
section; and the quantity (or number of
units or volume in finished form)
exported, including the date, quantity
(or number of units or volume), and the
export permit or declaration number for
each exportation, but excluding all
guantities (and number of units and
volumes) manufactured by an exporter
under a registration as a manufacturer,
which quantities (and numbers of units
and volumes) are to be recorded
pursuant to paragraphs (a)(1)(xiii) or
(a)(2)(xiii) of this section.

§§1304.23—1304.26 [Removed]
9. Sections 1304.23 through 1304.26
are proposed to be removed.

8§1304.27 [Redesignated as §1304.23]
10. Section 1304.27 is proposed to be
redesignated as § 1304.23.

§1304.28
amended]

11. Section 1304.28 is proposed to be
redesignated as § 1304.24 and reference
in §1304.28(b) to “§1304.24" is
proposed to be revised to read
“§1304.22”, and in paragraph (d), the
words “part 1401 of this title” are
proposed to be revised to read “42 CFR
Part 2.”

§1304.29 [Redesignated as §1304.25]

12. Section 1304.29 is proposed to be
redesignated as § 1304.25.

13. Section 1304.31 is proposed to be
revised to read as follows:

[Redesignated as §1304.24 and

§1304.31 Reports from manufacturers
importing narcotic raw material.

(a) Every manufacturer which imports
or manufactures from narcotic raw
material (opium, poppy straw, and
concentrate of poppy straw), shall
submit information which accounts for
the importation and for all
manufacturing operations performed
between importation and the production
in bulk or finished marketable products,
standardized in accordance with the
U.S. Pharmacopeia, National Formulary
or other recognized medical standards.
Reports shall be signed by the

authorized official and submitted
quarterly on company letterhead to the
Drug Enforcement Administration, Drug
and Chemical Evaluation Section,
Washington, D.C. 20537, on or before
the 15th day of the month immediately
following the period for which it is
submitted.

(b) The following information shall be
submitted for each type of narcotic raw
material (Quantities are expressed as
grams of anhydrous morphine alkaloid):

(1) Beginning inventory;

(2) Gains on reweighing;

(3) Imports;

(4) Other receipts;

(5) Quantity put into process;

(6) Losses on reweighing;

(7) Other dispositions and

(8) Ending inventory.

(c) The following information shall be
submitted for each narcotic raw material
derivative including morphine, codeine,
thebaine, oxycodone, hydrocodone,
medicinal opium, manufacturing
opium, crude alkaloids and other
derivatives (quantities are expressed as
grams of anhydrous base or anhydrous
morphine alkaloid for manufacturing
opium and medicinal opium):

(1) Beginning inventory;

(2) Gains on reweighing;

(3) Quantity extracted from narcotic
raw material;

(4) Quantity produced/manufactured/
synthesized;

(5) Quantity sold;

(6) Quantity returned to conversion
processes for reworking;

(7) Quantity used for conversion;

(8) Quantity placed in process;

(9) Other dispositions;

(10) Losses on reweighing and

(11) Ending inventory.

(d) The following information shall be
submitted for importation of each
narcotic raw material:

(1) Import permit number;

(2) Date shipment arrived at the
United States port of entry;

(3) Actual quantity shipped,;

(4) Assay (percent) of morphine,
codeine and thebaine and

(5) Quantity shipped, expressed as
anhydrous morphine alkaloid.

(e) Upon importation of crude opium,
samples will be selected and assays
made by the importing manufacturer in
the manner and according to the method
specified in the U.S. Pharmacopoeia.
Where final assay data is not
determined at the time of rendering
report, the report shall be made on the
basis of the best data available, subject
to adjustment, and the necessary
adjusting entries shall be made on the
next report.

(f) Where factory procedure is such
that partial withdrawals of opium are
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made from individual containers, there
shall be attached to each container a
stock record card on which shall be kept
a complete record of all withdrawals
therefrom.

(9) All in-process inventories should
be expressed in terms of end-products
and not precursors. Once precursor
material has been changed or placed
into process for the manufacture of a
specified end-product, it must no longer
be accounted for as precursor stocks
available for conversion or use, but
rather as end-product in-process
inventories.

14. Section 1304.32 is proposed to be
revised to read as follows:

§1304.32 Reports of manufacturers
importing coca leaves.

(a) Every manufacturer importing or
manufacturing from raw coca leaves
shall submit information accounting for
the importation and for all
manufacturing operations performed
between the importation and the
manufacture of bulk or finished
products standardized in accordance
with U.S. Pharmacopoeia, National
Formulary, or other recognized
standards. The reports shall be
submitted quarterly on company
letterhead to the Drug Enforcement
Administration, Drug and Chemical
Evaluation Section, Washington, DC
20537, on or before the 15th day of the
month immediately following the
period for which it is submitted.

(b) The following information shall be
submitted for raw coca leaf, ecgonine,
ecgonine for conversion or further
manufacture, benzoylecgonine,
manufacturing coca extracts (list for
tinctures and extracts; and others
separately), other crude alkaloids and
other derivatives (quantities should be
reported as grams of actual quantity
involved and the cocaine alkaloid
content or equivalency):

(1) Beginning inventory;

(2) Imports;

(3) Gains on reweighing;

(4) Quantity purchased;

(5) Quantity produced;

(6) Other receipts;

(7) Quantity returned to processes for
reworking;

(8) Material used in purification for
sale;

(9) Material used for manufacture or
production;

(10) Losses on reweighing;

(11) Material used for conversion;

(12) Other dispositions and

(13) Ending inventory.

(c) The following information shall be
submitted for importation of coca
leaves:

(1) Import permit number;

(2) Date the shipment arrived at the
United States port of entry;

(3) Actual quantity shipped;

(4) Assay (percent) of cocaine alkaloid
and

(5) Total cocaine alkaloid content.

(d) Upon importation of coca leaves,
samples will be selected and assays
made by the importing manufacturer in
accordance with recognized chemical
procedures. These assays shall form the
basis of accounting for such coca leaves,
which shall be accounted for in terms of
their cocaine alkaloid content or
equivalency or their total anhydrous
coca alkaloid content. Where final assay
data is not determined at the time of
submission, the report shall be made on
the basis of the best data available,
subject to adjustment, and the necessary
adjusting entries shall be made on the
next report.

(e) Where factory procedure is such
that partial withdrawals of medicinal
coca leaves are made from individual
containers, there shall be attached to the
container a stock record card on which
shall be kept a complete record of
withdrawals therefrom.

(F) All in-process inventories should
be expressed in terms of end-products
and not precursors. Once precursor
material has been changed or placed
into process for the manufacture of a
specified end-product, it must no longer
be accounted for as precursor stocks
available for conversion or use, but
rather as end-product in-process
inventories.

§1304.33 [Removed]

15. Section 1304.33 is proposed to be
removed.

§1304.34 [Redesignated as §1304.33]

16. Section 1304.34 is proposed to be
redesignated as 8§ 1304.33 and revised to
read as follows:

§1304.33 Reports to ARCOS.

(a) Reports generally. All reports
required by this section shall be filed
with the ARCOS Unit, PO/ 28293,
Central Station, Washington, DC 20005
on DEA Form 333, or on media which
contains the data required by DEA Form
333 and which is acceptable to the
ARCOS Unit.

(b) Frequency of reports. Acquisition/
Distribution transaction reports shall be
filed every quarter not later than the
15th day of the month succeeding the
quarter for which it is submitted; except
that a registrant may be given
permission to file more frequently, (but
not more frequently than monthly),
depending on the number of
transactions being reported each time by
that registrant. Inventories shall provide

data on the stocks of each reported
controlled substance on hand as of the
close of business on December 31 of
each year. These reports shall be filed
not later than January 15 of the
following year. Manufacturing
transaction reports shall be filed
annually for each calendar year not later
than January 15 of the following year.

(c) Persons reporting. For controlled
substances in Schedules I, Il or narcotic
controlled substances in Schedule I,
each person who is registered to
manufacture in bulk or dosage form, or
package, repackage, label or relabel and
each person who is registered to
distribute shall report acquisition/
distribution transactions. In addition to
reporting acquisition/distribution
transactions, each person who is
registered to manufacture controlled
substances in bulk or dosage form shall
report manufacturing transactions on
controlled substances in Schedules |
and Il, each narcotic controlled
substance listed in Schedules I, 1V,
and V, and on each psychotropic
controlled substance listed in Schedules
Il and 1V as identified in paragraph (d)
of this section.

(d) Substances covered.
Manufacturing and acquisition/
distribution transaction reports shall
include data on each controlled
substance listed in Schedules | and 1l
and on each narcotic controlled
substance listed in Schedule 111 (but not
on any material, compound, mixture or
preparation containing a quantity of a
substance having a stimulant effect on
the central nervous system, which
material, compound, mixture or
preparation is listed in Schedule Il or
on any narcotic controlled substance
listed in Schedule V). Additionally,
reports on manufacturing transactions
shall include the following psychotropic
controlled substances listed in
Schedules Ill and 1V:

Schedule 111

(1) Benzphetamine;
(2) Cyclobarbital;

(3) Methyprylon; and
(4) Phendimetrazine.

Schedule IV
(1) Barbital;
(2) Diethylpropion (Amfepramone);
(3) Ethchlorvynol;
(4) Ethinamate;
(5) Lefetamine (SPA);
(6) Mazindol;
(7) Meprobamate;
(8) Methylphenobarbital;
(9) Phenobarbital;
(10) Phentermine; and
(11) Pipradrol.

Data shall be presented in such a
manner as to identify the particular
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form, strength, and trade name, if any,
of the product containing the controlled
substance for which the report is being
made. For this purpose, persons filing
reports shall utilize the National Drug
Code Number assigned to the product
under the National Drug Code System of
the Food and Drug Administration.

(e) Transactions reported.
Acquisition/distribution transaction
reports shall provide data on each
acquisition to inventory (identifying
whether it is, e.g., by purchase or
transfer, return from a customer, or
supply by the Federal Government) and
each reduction from inventory
(identifying whether it is, e.g., by sale or
transfer, theft, destruction or seizure by
Government agencies). Manufacturing
reports shall provide data on material
manufactured, manufacture from other
material, use in manufacturing other
material and use in producing dosage
forms.

(f) Exceptions. A registered
institutional practitioner who
repackages or relabels exclusively for
distribution or who distributes
exclusively to (for dispensing by)
agents, employees, or affiliated
institutional practitioners of the
registrant may be exempted from filing
reports under this section by applying to
the ARCOS Unit of the Administration.

(Approved by the Office of Management and
Budget under control number 1117-0003)

§81304.35—1304.38 [Removed]

17. Sections 1304.35 through 1304.38
are proposed to be removed.

PART 1305—[AMENDED]

1. The authority citation for part 1305
continues to read as follows:

Authority: 21 U.S.C. 821, 828, 871(b)
unless otherwise noted.

2. Section 1305.02 is proposed to be
revised to read as follows:

§1305.02 Definitions.

Any term contained in this part shall
have the definition set forth in section
102 of the Act (21 U.S.C. 802) or Part
1300 of this chapter.

3. Section 1305.03 is proposed to be
revised to read as follows:

§1305.03 Distributions requiring order
forms.

An order form (DEA Form 222) is
required for each distribution of a
Schedule | or Il controlled substance
except to persons exempted from
registration under part 1301 of this
chapter; which are exported from the
United States in conformity with the
Act; or for delivery to a registered

analytical laboratory, or its agent
approved by DEA.

4. Section 1305.06 is proposed to be
amended to read as follows:

§1305.06 Procedure for executing order
forms.

(a) Order forms shall be prepared and
executed by the purchaser
simultaneously in triplicate by means of
interleaved carbon sheets which are part
of the DEA Form 222. Order forms shall
be prepared by use of a typewriter, pen,
or indelible pencil.

(b) Only one item shall be entered on
each numbered line. An item shall
consist of one or more commercial or
bulk containers of the same finished or
bulk form and quantity of the same
substance. The last line completed shall
be noted on that form at the bottom of
the form, in the space provided. Order
forms for carfentanil, etorphine
hydrochloride, and diprenorphine shall
contain only these substances.

(c) The name and address of the
supplier from whom the controlled
substances are being ordered shall be
entered on the form. Only one supplier
may be listed on any form.

(d) Each order form shall be signed
and dated by a person authorized to sign
an application for registration. The
name of the purchaser, if different from
the individual signing the order form,
shall also be inserted in the signature
space. Unexecuted order forms may be
kept and may be executed at a location
other than the registered location
printed on the form, provided that all
unexecuted forms are delivered
promptly to the registered location upon
an inspection of such location by any
officer authorized to make inspections,
or to enforce, any Federal, State, or local
law regarding controlled substances.

5. Section 1305.07 is proposed to be
amended to read as follows:

§1305.07 Power of attorney.

Any purchaser may authorize one or
more individuals, whether or not
located at the registered location of the
purchaser, to obtain and execute order
forms on his/her behalf by executing a
power of attorney for each such
individual. The power of attorney shall
be signed by the same person who
signed the most recent application for
registration or reregistration and by the
individual being authorized to obtain
and execute order forms. The power of
attorney shall be filed with the executed
order forms of the purchaser, and shall
be retained for the same period as any
order form bearing the signature of the
attorney. The power of attorney shall be
available for inspection together with
other order form records. Any power of

attorney may be revoked at any time by
executing a notice of revocation, signed
by the person who signed (or was
authorized to sign) the power of
attorney or by a successor, whoever
signed the most recent application for
registration or reregistration, and filing
it with the power of attorney being
revoked. The form for the power of
attorney and notice of revocation shall
be similar to the following:

Power of Attorney for DEA Order Forms

(Name of registrant)

(Address of registrant)
(DEA registration number)

1, (name of person
granting power), the undersigned, who is
authorized to sign the current application for
registration of the above-named registrant
under the Controlled Substances Act or
Controlled Substances Import and Export
Act, have made, constituted, and appointed,
and by these presents, do make, constitute,
and appoint
(name of attorney-in-fact),
my true and lawful attorney for me in my
name, place, and stead, to execute
applications for books of official order forms
and to sign such order forms in requisition
for Schedule | and Il controlled substances,
in accordance with section 308 of the
Controlled Substances Act (21 U.S.C. 828)
and part 1305 of Title 21 of the Code of
Federal Regulations. | hereby ratify and
confirm all that said attorney shall lawfully
do or cause to be done by virtue hereof.

(Signature of person granting power)

1, (name of attorney-in-
fact), hereby affirm that | am the person
named herein as attorney-in-fact and that the
signature affixed hereto is my signature.

(Signature of attorney-in-fact)
Witnesses:
1.
2.

Signed and dated on the
, (year), at

Notice of Revocation

The foregoing power of attorney is hereby
revoked by the undersigned, who is
authorized to sign the current application for
registration of the above-named registrant
under the Controlled Substances Act of the
Controlled Substances Import and Export
Act. Written notice of this revocation has
been given to the attorney-in-fact

this same day.

day of

(Signature of person revoking power)
Witnesses:
1.
2.

Signed and dated on the
» (year) , at

day of
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6. Section 1305.12 is proposed to be
amended by revising paragraph (b) to
read as follows:

§1305.12 Lost or stolen order forms.
* * * * *

(b) Whenever any used or unused
order forms are stolen or lost (otherwise
than in the course of transmission) by
any purchaser or supplier, he/she shall
immediately upon discovery of such
theft or loss, report the same to the
Special Agent in Charge of the Drug
Enforcement Administration in the
Divisional Office responsible for the
area in which the registrant is located,
stating the serial number of each form
stolen or lost. If the theft or loss
includes any original order forms
received from purchasers and the
supplier is unable to state the serial
numbers of such order forms, he/she
shall report the date or approximate
date of receipt thereof and the names
and addresses of the purchasers. If an
entire book of order forms is lost or
stolen, and the purchaser is unable to
state the serial numbers of the order
forms contained therein, he/she shall
report, in lieu of the numbers of the
forms contained in such book, the date
or approximate date of issuance thereof.
If any unused order form reported stolen
or lost is subsequently recovered or
found, the Special Agent in Charge of
the Drug Enforcement Administration in
the Divisional Office responsible for the
area in which the registrant is located
shall immediately be notified.

7. In addition to the proposed
amendments set forth above, DEA is
proposing to amend each section
indicated in the left column by
removing the words indicated in the
middle column and adding the words in
the right column:

Section Remove Add
1305.04(b) .... | his .ccceeerneeee his/her.
1305.05(b) .... | him (twice) ... | him/her.
1305.08(a) .... he/she.
1305.08(a) ... his/her.
1305.09(b) .... he/she.
1305.09(d) .... his/her own.
1305.10(a) .... shall.
1305.10(a) .... he/she.
1305.13(@) .... He/She.
1305.13(b) .... he/she.
1305.13(c) .... he/she.
1305.13(c) .... | 1305.06(e) ... | 1305.06(d).
1305.14 ........ he (twice) ..... he/she.
1305.14 ........ 1301.45 or 1301.36.

1301.46.
1305.16(b) .... | he .ooerenene he/she.

PART 1306—[AMENDED]

1. The authority citation for Part 1306
continues to read as follows:

Authority: 21 U.S.C. 821, 829, 871(b).

2. Section 1306.02 is proposed to be
revised to read as follows:

8§1306.02 Definitions.

Any term contained in this part shall
have the definition set forth in section
102 of the Act (21 U.S.C. 802) or part
1300 of this chapter.

3. Section 1306.11 is proposed to be
amended by revising paragraphs (a) and
(d)(4), and adding a new paragraph (g)
to read as follows:

§1306.11 Requirement of prescription.

(a) A pharmacist may dispense
directly a controlled substance listed in
Schedule II, which is a prescription
drug as determined under the Federal
Food, Drug, and Cosmetic Act, only
pursuant to a written prescription
signed by the practitioner, except as
provided in paragraph (d) of this
section. A prescription for a Schedule Il
controlled substance may be transmitted
by the practitioner or the practitioner’s
agent to a pharmacy via facsimile
equipment, provided the original
written, signed prescription is presented
to the pharmacist for review prior to the
actual dispensing of the controlled
substance, except as noted in paragraph
(e), (F), or (g) of this section. The original
prescription shall be maintained in
accordance with 8§ 1304.04(h) of this
chapter.

* * * * *
d * * *

(4) Within 7 days after authorizing an
emergency oral prescription, the
prescribing individual practitioner shall
cause a written prescription for the
emergency quantity prescribed to be
delivered to the dispensing pharmacist.
In addition to conforming to the
requirements of § 1306.05, the
prescription shall have written on its
face *““Authorization for Emergency
Dispensing,” and the date of the oral
order. The written prescription may be
delivered to the pharmacist in person or
by mail, but if delivered by mail it must
be postmarked within the 7 day period.
Upon receipt, the dispensing pharmacist
shall attach this prescription to the oral
emergency prescription which had
earlier been reduced to writing. The
pharmacist shall notify the nearest
office of the Administration if the
prescribing individual practitioner fails
to deliver a written prescription to him;
failure of the pharmacist to do so shall
void the authority conferred by this
paragraph to dispense without a written
prescription of a prescribing individual
practitioner.

* * * * *

(9) A prescription prepared in
accordance with § 1306.05 written for a
Schedule Il narcotic substance for a

patient released by a registered
institution to a home hospice setting
which continues to provide daily skilled
nursing care to the home hospice setting
may be transmitted by the practitioner
or the practitioner’s agent to the
dispensing pharmacy by facsimile. The
practitioner or the practitioner’s agent
will note on the prescription that the
patient is a hospice patient. The
facsimile serves as the original written
prescription for purposes of this
paragraph (g) and it shall be maintained
in accordance with § 1304.04(h) of this
chapter.

4. Section 1306.13 is proposed to be
amended by revising paragraph (b) to
read as follows:

§1306.13 Partial filling of prescriptions.

* * * * *

(b) A prescription for a Schedule Il
controlled substance written for a
patient in a Long Term Care Facility
(LTCF) or for a patient with a medical
diagnosis documenting a terminal
illness may be filled in partial quantities
to include individual dosage units. If
there is any question whether a patient
may be classified as having a terminal
iliness, the pharmacist must contact the
practitioner prior to partially filling the
prescription. The pharmacist must
record on the prescription whether the
patient is “terminally ill” or an “LTCF
patient.” Both the pharmacist and the
prescribing practitioner have a
corresponding responsibility to assure
that the controlled substance is for a
terminally ill patient. The pharmacist
must record on the prescription whether
the patient is “terminally ill”’ or an
“LTCF patient.” A prescription that is
partially filled and does not contain the
notation “terminally ill”" or “LTCF
patient” shall be deemed to have been
filled in violation of the Act. For each
partial filling, the dispensing
pharmacist shall record on the back of
the prescription (or on another
appropriate record, uniformly
maintained, and readily retrievable) the
date of the partial filling, quantity
dispensed, remaining quantity
authorized to be dispensed, and the
identification of the dispensing
pharmacist. The total quantity of
Schedule 1l controlled substances
dispensed in all partial fillings must not
exceed the total quantity prescribed.
Schedule Il prescriptions for patients in
a LTCF or patients with a medical
diagnosis documenting a terminal
illness shall be valid for a period not to
exceed 60 days from the issue date
unless sooner terminated by the

discontinuance of medication.
* * * * *
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5. Section 1306.14 is proposed to be
amended by revising the heading and
adding a new paragraph (c) to read as
follows:

§1306.14 Labeling of substances and
filing of prescriptions.
* * * * *

(c) All written prescriptions and
written records of emergency oral
prescriptions shall be kept in
accordance with requirements of
§1304.04(h) of this chapter.

6. Section 1306.15 is proposed to be
removed.

7. The center undesignated heading
preceding §1306.21 and §1306.21 are
proposed to be revised to read as
follows:

Controlled Substances Listed in
Schedules I, IV, and V

§1306.21 Requirement of prescription.

(a) A pharmacist may dispense
directly a controlled substance listed in
Schedule I11, IV, or V which is a
prescription drug as determined under
the Federal Food, Drug, and Cosmetic
Act, only pursuant to either a written
prescription signed by a practitioner or
a facsimile of a written, signed
prescription transmitted by the
practitioner or the practitioner’s agent to
the pharmacy or pursuant to an oral
prescription made by an individual
practitioner and promptly reduced to
writing by the pharmacist containing all
information required in § 1306.05,
except for the signature of the
practitioner.

(b) An individual practitioner may
administer or dispense directly a
controlled substance listed in Schedule
11, 1V, or V in the course of his/her
professional practice without a
prescription, subject to § 1306.07.

(c) An institutional practitioner may
administer or dispense directly (but not
prescribe) a controlled substance listed
in Schedule IlI, IV, or V only pursuant
to a written prescription signed by an
individual practitioner, or pursuant to a
facsimile of a written prescription or
order for medication transmitted by the
practitioner or the practitioner’s agent to
the institutional practitioner-
pharmacist, or pursuant to an oral
prescription made by an individual
practitioner and promptly reduced to
writing by the pharmacist (containing
all information required in § 1306.05
except for the signature of the
individual practitioner), or pursuant to
an order for medication made by an
individual practitioner which is
dispensed for immediate administration
to the ultimate user, subject to
§1306.07.

8. Section 1306.23 is proposed to be
amended by revising the introductory
text to read as follows:

§1306.23 Partial filling of prescriptions.

The partial filling of a prescription for
a controlled substance listed in
Schedule I, 1V, or V is permissible,
provided that:

* * * * *

9. Section 1306.24 is proposed to be
revised to read as follows:

§1306.24 Labeling of substances and
filing of prescriptions.

(a) The pharmacist filling a
prescription for a controlled substance
listed in Schedule Ill, 1V, or V shall affix
to the package a label showing the
pharmacy name and address, the serial
number and date of initial filling, the
name of the patient, the name of the
practitioner issuing the prescription,
and directions for use and cautionary
statements, if any, contained in such
prescription as required by law.

(b) The requirements of paragraph (a)
of this section do not apply when a
controlled substance listed in Schedule
I, 1V, or V is prescribed for
administration to an ultimate user who
is institutionalized: provided, that:

(1) Not more than a 34-day supply or
100 dosage units, whichever is less, of
the controlled substance listed in
Schedule 11, IV or V is dispensed at one
time;

(2) The controlled substance listed in
Schedule Ill, IV or V is not in the
possession of the ultimate user prior to
administration;

(3) The institution maintains
appropriate safeguards and records the
proper administration, control,
dispensing, and storage of the controlled
substance listed in Schedule Ill, IV or V;
and

(4) The system employed by the
pharmacist in filling a prescription is
adequate to identify the supplier, the
product and the patient, and to set forth
the directions for use and cautionary
statements, if any, contained in the
prescription or required by law.

(c) All prescriptions for controlled
substances listed in Schedules IlI, IV
and V shall be kept in accordance with
§1304.04(h) of this chapter.

§1306.25 [Removed]

10. Section 1306.25 is proposed to be
removed.

§1306.26 [Redesignated as §1306.25 and
amended]

11. Section 1306.26 is proposed to be
redesignated as § 1306.25 and amended
by revising paragraphs (a) and (b) to
read as follows:

§1306.25 Transfer between pharmacies of
prescription information for Schedules lll,
IV, and V controlled substances for refill
purposes.

(a) The transfer of original
prescription information for a controlled
substance listed in Schedules 111, IV or
V for the purpose of refill dispensing is
permissible between pharmacies on a
one time basis only. However,
pharmacies electronically sharing a real-
time, on-line database may transfer up
to the maximum refills permitted by law
and the prescriber’s authorization.
Transfers are subject to the following
requirements:

(1) The transfer is communicated
directly between two licensed
pharmacists and the transferring
pharmacist records the following
information:

(i) Write the word *“VOID” on the face
of the invalidated prescription.

(ii) Record on the reverse of the
invalidated prescription the name,
address and DEA registration number of
the pharmacy to which it was
transferred and the name of the
pharmacist receiving the prescription
information.

(iii) Record the date of the transfer
and the name of the pharmacist
transferring the information.

(b) The pharmacist receiving the
transferred prescription information
shall reduce to writing the following:

(1) Write the word ““transfer’” on the
face of the transferred prescription.

(2) Provide all information required to
be on a prescription pursuant to 21 CFR
1306.05 and include:

(i) Date of issuance of original
prescription;

(ii) Original number of refills
authorized on original prescription;

(iii) Date of original dispensing;

(iv) Number of valid refills remaining
and date(s) and locations of previous
refill(s);

(v) Pharmacy’s name, address, DEA
registration number and prescription
number from which the prescription
information was transferred;

(vi) Name of pharmacist who
transferred the prescription.

(vii) Pharmacy’s name, address, DEA
registration number and prescription
number from which the prescription
was originally filled;

(3) The original and transferred
prescription(s) must be maintained for a
period of two years from the date of last
refill.

* * * * *

§Undesignated center heading and
§1306.31 [Removed]

12. The undesignated heading
preceding §1306.31 and §1306.31 are
proposed to be removed.
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§1306.32
amended]

13. Section 1306.32 is proposed to be
redesignated as § 1306.26 and the
introductory text and paragraph (a) are
revised to read as follows:

[Redesignated as §1306.26 and

§1306.26 Dispensing without prescription.

A controlled substance listed in
Schedules I, 111, IV or V which is not
a prescription drug as determined under
the Federal Food, Drug, and Cosmetic
Act, may be dispensed by a pharmacist
without a prescription to a purchaser at
retail, provided that:

(a) Such dispensing is made only by
a pharmacist (as defined in Part 1300 of
this chapter), and not by a
nonpharmacist employee even if under
the supervision of a pharmacist
(although after the pharmacist has
fulfilled his professional and legal
responsibilities set forth in this section,
the actual cash, credit transaction, or
delivery, may be completed by a
nonpharmacist);

* * * * *

14. In addition to the proposed
amendments set forth above, DEA is
proposing to amend each section
indicated in the left column by
removing the words indicated in the
middle column and adding the words in
the right column:

Section Remove Add
1306.03(a)(2) | 1301.24(c) .... | 1301.22(c).
1306.03(a)(2) | 1301.25 ........ 1301.23.
1306.05(b) .... | 1301.24(c) .... | 1301.22(c).
1306.05(c) .... | 1301.25 ........ 1301.22(c).
1306.22(a)(2) | practioner ..... practitioner.
1306.22(b) .... | retrival .......... retrieval.
1306.22(b)(2) | duing ............ during.
1306.22(b)(4) | Compliance .. | Diversion.

PART 1307—[AMENDED]

1. The authority citation for part 1307
continues to read as follows:

Authority: 21 U.S.C. 821, 822(d), 871(b).

2. Section 1307.01 is proposed to be
revised to read as follows:

§1307.01 Definitions.

Any term contained in this part shall
have the definition set forth in section
102 of the Act (21 U.S.C. 802) or Part
1300 of this chapter.

3. Section 1307.02 is proposed to be
revised to read as follows:

§1307.02 Application of State law and
other Federal law.

Nothing in this chapter shall be
construed as authorizing or permitting
any person to do any act which such
person is not authorized or permitted to
do under other Federal laws or
obligations under international treaties,

conventions or protocols, or under the
law of the State in which he/she desires
to do such act nor shall compliance
with such parts be construed as
compliance with other Federal or State
laws unless expressly provided in such
other laws.

4. Section 1307.03 is proposed to be
revised to read as follows:

§1307.03 Exceptions to regulations.
Any person may apply for an
exception to the application of any
provision of this chapter by filing a
written request stating the reasons for
such exception. Requests shall be filed
with the Administrator, Drug
Enforcement Administration,
Department of Justice, Washington, DC
20537. The Administrator may grant an
exception in his discretion, but in no
case shall he/she be required to grant an
exception to any person which is
otherwise required by law or the
regulations cited in this section.

§1307.12 [Removed]

5. Section 1307.12 is proposed to be
removed.

§1307.13 [Redesignated as §1307.12]
6. Section 1307.13 is proposed to be
redesignated as § 1307.12.

§1307.14 [Removed]

7. Section 1307.14 is proposed to be
removed.

§1307.15 [Redesignated as §1307.13]

8. Section 1307.15 is proposed to be
redesignated as § 1307.13.

9. Section 1307.21 is proposed to be
amended by revising paragraph (a) to
read as follows:

§1307.21 Procedure for disposing of
controlled substances.

(a) Any person in possession of any
controlled substance and desiring or
required to dispose of such substance
may request the Special Agent in Charge
of the Administration in the area in
which the person is located for
authority and instructions to dispose of
such substance. The request should be
made as follows:

(1) If the person is a registrant, he/she
shall list the controlled substance or
substances which he/she desires to
dispose of on DEA Form 41, and submit
three copies of that form to the Special
Agent in Charge in his/her area; or

(2) If the person is not a registrant, he/
she shall submit to the Special Agent in
Charge a letter stating:

(i) The name and address of the
person;

(i) The name and quantity of each
controlled substance to be disposed of;

(iii) How the applicant obtained the
substance, if known; and

(iv) The name, address, and
registration number, if known, of the
person who possessed the controlled
substances prior to the applicant, if
known.

* * * * *

10. In addition to the proposed
amendments set forth above, DEA is
proposing to amend each section
indicated in the left column by
removing the words indicated in the
middle column and adding the words in
the right column:

Section Remove Add
1307.11(a)(2) | 1304.24(e) ... | 1304.22(c).
1307.11(a)(2) | 1304.24(c) .... | 1304.22(c).
1307.11(a)(4) | 1301.28 ........ 1301.25.
1307.11(b) .... | 1301.28 ........ 1301.25.
1307.22 ........ 28083 ........... 20537.

PART 1308—[AMENDED]

1. The authority citation for part 1308
continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b).

2. Section 1308.02 is proposed to be
revised to read as follows:

§1308.02 Definitions.

Any term contained in this part shall
have the definition set forth in section
102 of the Act (21 U.S.C. 802) or part
1300 of this chapter.

§1308.04 [Removed]

3. Section 1308.04 is proposed to be
removed.

4. Section 1308.24 is proposed to be
amended by removing the Exempt
Chemical Preparations Table and
revising paragraphs (a) and (i) to read as
follows:

§1308.24 Exempt chemical preparations.

(a) The chemical preparations and
mixtures approved pursuant to
§1308.23 are exempt from application
of sections 302, 303, 305, 306, 307, 308,
309, 1002, 1003 and 1004 of the Act (21
U.S.C. 822-823, 825-829, 952-954) and
§1301.74 of this chapter, to the extent
described in paragraphs (b) to (h) of this
section. Substances set forth in
paragraph (j) shall be exempt from the
application of Sections 305, 306, 307,
308, 309, 1002, 1003 and 1004 of the
Act (21 U.S.C. 825-829, 952-954) and
§§1301.71-1301.73 and 1301.74 (a), (b),
(d), (e) and (f) of this chapter to the
extent as hereinafter may be provided.
* * * * *

(i) A listing of exempt chemical
preparations may be obtained by
submitting a written request to the Drug
and Chemical Evaluation Section, Drug
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Enforcement Administration,
Washington, DC 20537.

* * * * *

5. In Section 1308.26(a) the Table of
Excluded Veterinary Anabolic Steroid
Implant Products is proposed to be
removed. As revised, § 1308.26(a) is
proposed to read as follows:

§1308.26 Excluded veterinary anabolic
steroid implant products.

(a) The anabolic steroid-containing
products, which are expressly intended
for administration through implants to
cattle or other nonhuman species and
which have been approved by the
Secretary of Health and Human Services
for such administration are excluded
from all schedules pursuant to Section
102(41)(B)(I) of the Act (21 U.S.C.
802(41)(B)(1)). A listing of the excluded
products may be obtained by submitting
a written request to the Drug and
Chemical Evaluation Section, Drug
Enforcement Administration,
Washington DC 20537.

* * * * *

6. In §1308.32, the Table of Exempted
Prescription Products is proposed to be
removed. As revised §1308.32 is
proposed to read as follows:

§1308.32 Exempted prescription products.

The compounds, mixtures, or
preparations which contain a
nonnarcotic controlled substance listed
in §1308.12(e) or in §1308.13 (b) or (c)
or in §1308.14 or in §1308.15 listed in
the Table of Exempted Prescription
Products have been exempted by the
Administrator from the application of
sections 302 through 305, 307 through
309, 1002 through 1004 of the Act (21
U.S.C. 822-825, 827-829, and 952-954)
and Sections 1301.13, 1301.22, and
§81301.71 through 1301.76 of this
chapter for administrative purposes
only. An exception to the above is that
those products containing butalbital
shall not be exempt from the
requirement of 21 U.S.C. 952-954
concerning importation, exportation,
transshipment and in-transit shipment
of controlled substances. Any deviation
from the quantitative composition of
any of the listed drugs shall require a
petition of exemption in order for the
product to be exempted. A listing of the
Exempted Prescription Products may be
obtained by submitting a written request
to the Drug and Chemical Evaluation
Section, Drug Enforcement
Administration, Washington, DC 20537.

7. In Section 1308.34, the Table of
Exempt Anabolic Steroid Products is
proposed to be removed. As revised,
§1308.34 is proposed to read as follows:

§1308.34 Exempt anabolic steroid
products.

The anabolic steroid containing
compounds, mixtures, or preparations
which have been exempted by the
Administrator from application of
sections 302 through 309 and 1002
through 1004 of the Act (21 U.S.C. 822—
829 and 952-954) and §§1301.13,
1301.22, and 1301.71 through 1301.76
of this chapter for administrative
purposes only may be obtained by
submitting a written request to the Drug
and Chemical Evaluation Section, Drug
Enforcement Administration,
Washington, DC 20537.

8. Section 1308.42 is proposed to be
revised to read as follows:

§1308.42 Purpose of hearing.

If requested by any interested person
after proceedings are initiated pursuant
to §1308.43 of this chapter, the
Administrator shall hold a hearing for
the purpose of receiving factual
evidence and expert opinion regarding
the issues involved in the issuance,
amendment or repeal of a rule issuable
pursuant to Section 201(a) of the Act (21
U.S.C. 811(a)). Extensive argument
should not be offered into evidence but
rather presented in opening or closing
statements of counsel or in memoranda
or proposed findings of fact and
conclusions of law. Additional
information relating to hearings to
include waivers or modification of
rules, request for hearing, burden of
proof, time and place, and final order
are set forth in Part 1316 of this chapter.

§1308.43

9. Section 1308.43 is proposed to be
removed.

[Removed]

§1308.44 [Redesignated as §1308.43]

10. Sections 1308.44 is proposed to be
redesignated as § 1308.43 and the
citation “1308.45” in paragraph (f) is
changed to read **1308.44".

§1308.45 [Redesignated as §1308.44]

11. Section 1308.45 is proposed to be
redesignated as 1308.44 and the citation
1308.48” in paragraph (e) changed to
read “1308.45”.

§1308.46 and 1308.47

[Removed]

12. Sections 1308.46 and 1308.47 are
proposed to be removed.

§§1308.48—1308.50
§§1308.45-1308.47]

13. Sections 1308.48 through 1308.50
are proposed to be redesignated as
8§ 1308.45 through 1308.47.

[Redesignate as

§1308.5

[Removed]

14. Section 1308.51 is proposed to be

removed.

§1308.52
corrected]

[Redesignated as §1308.49 and

15. Section 1308.52 is proposed to be
redesignated as § 1308.49 and the
typographical error “withott” in the
introductory text is corrected to read

“without”.

16. In addition to the proposed
amendments set forth above, DEA is
proposing to amend each section
indicated in the left column by
removing the words indicated in the
middle column and adding the words in
the right column:

Section Remove Add
Table of Con- | 1308.52 1308.52
tents for sheduling. scheduling.
Part 1308.
1308.03(a) .... | 1301.44 and | 1301.35.
1311.43.
1308.12(g) .... | prectrsors ..... precursors.
1308.13(b)(1) | quantitive ..... quantitative.
1308.13(b)(1) | lirted ............. listed.
1308.13(b)(1) | 308.32 .......... 1308.32.
1308.22 ........ nonarcotic .... | nonnarcotic.
1308.23(c)(7) | 1302.01 ........ Part 1300 of
this chap-
ter.
1308.23(f) ..... revoje ........... revoke.
1308.24(d) .... | Drug Control | Drug and
Chemical
Evaluation.
1308.33(a) .... | 1308.02 ........ Part 1300 of
this chap-
ter.
1308.33(b) .... | 1308.02 ........ Part 1300 of
this chap-
ter.

PART 1309—[AMENDED]

1. The authority citation for part 1309
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
830, 871(b), 875, 877, 958.

2. Section 1309.02 is proposed to be
revised to read as follows:

§1309.02 Definitions.

Any term used in this part shall have
the definition set forth in Section 102 of
the Act (21 U.S.C. 802) or part 1300 of
this chapter.

§81309.53 and 1309.57 [Removed] and
§81309.54-1309.56 [Redesignated as
§8§1309.53-1309.55]

3. Sections 1309.53 and 1309.57 are
proposed to be removed and 8§ 1309.54
through 1309.56 are proposed to be
redesignated as 88 1309.53 through
1309.55.

4. In addition to the proposed
amendments set forth above, DEA is
proposing to remove the words “‘Section
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1310.01(f)(1)(iv) and add in their place
the words **Section 1300.01(b)(28)(i)(D)”
in the following places:

(a) Section 1309.02(g)

(b) Section 1309.21 (a) and (b)

(c) Section 1309.25 (a) and (b); and

(d) Section 1309.71(a)(2).

PART 1310—[AMENDED]

1. The authority citation for part 1310
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b).

2. Section 1310.01 is proposed to be
revised to read as follows:

§1310.01 Definitions.

Any term used in this part shall have
the definition set forth in section 102 of
the Act (21 U.S.C. 802) or part 1300 of
this chapter.

§1310.05 [Amended]

2. Section 1310.05(c) is proposed to
be amended removing the words “‘as
defined in §1310.01(i)”” and ‘“‘as defined
in §1310.01(j)”

§1310.08 [Amended]

3. Section 1310.08, introductory text,
is proposed to be amended removing the

words ‘““‘containted in 21 CFR 1310.01(f)
and 1313.02(d)”

§1310.09 [Removed]

4. Section 1310.09 is proposed to be
removed.

5. In addition to the proposed
amendments set forth above, DEA is
proposing to amend each section
indicated in the left column by
removing the words indicated in the
middle column and adding the words in
the right column:

Section

Remove

Add

1310.10(a)
1310.14(a) ...
1310.15(d)

1310.01()(1)(iv)
1310.01(f)(1)(iv)(A)
1310.01(f)(1)(iv)(A)

1300.01(b)(28)(i)(D).
1300.01(b)(28)(i)(D)(1).
1300.01(b)(28)(i)(D)(1).

PART 1311—[REMOVED AND
RESERVED]

Part 1311 is proposed to be removed
and reserved.

PART 1312—[AMENDED]
1. The authority citation for part 1312

continues to read as follows:

Authority: 21 U.S.C. 952, 953, 954, 957,
958.

2. Section 1312.02 is proposed to be
revised to read as follows:

§1312.02 Defintions.

Any term contained in this part shall
have the definition set forth in section
102 of the Act (21 U.S.C. 802) or Part
1300 of this chapter.

3. Part 1312 is proposed to be
amended to remove the words, ‘1405
EYE Street, NW.”, in the following
sections:

(a) 1312.12(a);

(b) 1312.16(b);

(c) 1312.18(b);

(d) 1312.19(b);

(e) 1312.22(a);

(f) 1312.24(a);

(9) 1312.27(a);

(h) 1312.27(b)(5)(iv);

(i) 1312.28(d);

(j) 1312.31(b); and

(k) 1312.32(a).

4. In addition to the proposed
amendments set forth above, DEA is
proposing to amend each section
indicated in the left column by
removing the words indicated in the
middle column and adding the words in
the right column:

Section

Remove

Add

1312.02(8) oo
1312.14(a) w.oovvvr..,

1312.16(0) w.ovvvven,

1312.17
1312.18(0) w.ovvvvnn,
1312.18(c)
1312.19(a) w.ovvvve.ns
1312.19(0) w.ovvvvens
1312.22(a) woovvvrrnn,
1312.24(a) ..ooovvr.n,
1312.24(a) w.covvvve.n,
1312.25
1312.27(a) ....
1312.27(a) w.ovovvrreeeen,
1312.27(b)(5)(iii) ....
1312.27(b)(5)(iv) ....
1312.28(d)
1312.28(d)
1312.31(b)
1312.32(a)

Drug Control Section
Drug Control Section
Drug Control Section
Drug Control Section
(or BND)
Drug Control Section
Drug Control Section
Drug Control Section
Bureau
Drug Control Section
Drug Control Section
regirtered
Drug Control Section
inital
Drug Control Section
Drug Control Section
1327.27(b)(4)
Drug Control Section
Drug Control Section

Drug Operations Section.
Drug Operations Section.
Drug Operations Section.
1304.

Drug Operations Section.

Drug Operations Section.
Drug Operations Section.
Drug Operations Section.
Administration.

Drug Operations Section.
Drug Operations Section.
registered.

Drug Operations Section.
initial.

Drug Operations Section.
Drug Operations Section.
1312.27(b0(4).

Drug Operations Section.
Drug Operations Section.

PART 1313—[AMENDED]

1. The authority citation for part 1313
continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b), 971.

2. Section 1313.02 is proposed to be
revised to read as follows:

§1313.02 Definitions.

Any term used in this part shall have
the definition set forth in section 102 of
the Act (21 U.S.C. 802) or part 1300 of
this chapter.

3. Section 1313.15(a) is proposed to
be amended by removing the words
“8§1313.02(i)” and replace them with
the words “§ 1300.01(b)(13)”

4. Section 1313.21(c)(1) is proposed to
be amended by removing the words *‘as
defined §1313.02(j)”

5. Section 1313.24(a) is proposed to
be amended by removing the words
§1313.02(j)”” and replacing them with
the words *“§ 1300.01(b)(12)”
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PART 1316—[AMENDED]

1. The authority citation for part 1316
continues to read as follows:

Authority: 21 U.S.C. 822(f), 871(b), 880,
958(f), 965.

2. Section 1316.02 is proposed to be
amended by revising paragraph (g) to
read as follows:

§1316.02 Definitions.

* * * * *

(9) Any term not defined in this part
shall have the definition set forth in
section 102 of the Act (21 U.S.C. 802)
or part 1300 of this chapter.

3. Section 1316.13 is proposed to be
amended by revising the text to read as
follows:

§1316.13 Frequency of administrative
inspections.

Except where circumstances
otherwise dictate, it is the intent of the
Administration to inspect all
manufacturers of controlled substances
listed in Schedules | and Il and
distributors of controlled substances
listed in Schedule | once each year.
Distributors of controlled substances
listed in schedules Il through V and
manufacturers of controlled substances
listed in Schedules I1l through V shall
be inspected as circumstances may
require, based in part on the registrant’s
history of compliance with the
requirements of this chapter and
maintenance of effective controls and
procedures to guard against the
diversion of controlled substances.

4. Section 1316.42 is proposed to be
amended by revising paragraph (h) to
read as follows:

§1316.42 Definitions.

* * * * *

(h) Any term not defined in this part
shall have the definition set forth in
section 102 of the Act (21 U.S.C. 802)
or part 1300 of this chapter.

5. Section 1316.71 is proposed to be
amended by revising paragraph (f) to
read as follows:

§1316.71 Definitions.

* * * * *

(f) Any term not defined in this part
shall have the definition set forth in
section 102 of the Act (21 U.S.C. 802)
or part 1300 of this chapter.

6. In addition to the proposed
amendments set forth above, DEA is
proposing to amend each section
indicated in the left column by
removing the words indicated in the
middle column and adding the words in
the right column:

Section

Remove

Add

1316.03, introductory text
1316.05

1316.05

1316.23(b)

1316.24(c)

1316.24(c)

1316.41

1316.46(b)(1)
1316.52(a)
1316.77(a)
1316.81

Adminirtrator
1314.06
1316.09-1316.14
1405 | Street
1316.21(b)
1316.22(b)
1303.41-1303.47

1301.32(a)(3)
1301.60
Forward
proceeeding

Administrator.
1316.06.
1316.09-1316.13.

1316.23(b).
1316.24(b).
1303.31-1303.37.

1313.51-1313.57.
1301.32(a)(6).
1301.56.

Forward.
proceeding.

Dated: February 26, 1996.
Stephen H. Greene,

Deputy Administrator, Drug Enforcement
Administration.

[FR Doc. 96-4663 Filed 3—4-96; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 906

[SPATS No. CO-029-FOR]

Colorado Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
announcing receipt of revisions
pertaining to a previously proposed

amendment to the Colorado regulatory
program (hereinafter, the “Colorado
program’’) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). The revisions of Colorado’s
proposed rules pertain to the definitions
of “Permit area’” and “‘Self-bonding;”
permit application information
concerning the legal right to enter and
proposed operations in which the
affected area is within 100 feet of a
public road; the content of public
notices in which the affected areas
would be within 100 feet of a public
road or operations which propose to
close or relocate a public road; decisions
on requests to disclose confidential
information; the area of the proposed
surface coal mining operation which is
subject to the requirements concerning
valid existing rights; the right to
comment on technical revisions;
approval of and conditions for self
bonds; the requirements for vegetative
cover at the time of release of bond
coverage for liability associated with
temporary drainage and sediment

control facilities; and the contents of a
showing in lieu of the requirement for
an engineer’s certification of the
construction or reconstruction of haul
and access roads that were completed
prior to August 1, 1995. The amendment
is intended to revise the Colorado
program to be consistent with the
corresponding Federal regulations,
incorporate the additional flexibility
afforded by the revised Federal
regulations, and improve operational
efficiency.

DATES: Written comments must be
received by 4:00 p.m., m.s.t. March 20,
1996.

ADDRESSES: Written comments should
be mailed or hand delivered to James F.
Fulton at the address listed below.
Copies of the Colorado program, the
proposed amendment, and all written
comments received in response to this
document will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays.
Each requester may receive one free
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copy of the proposed amendment by

contacting OSM’s Denver Field

Division.

James F. Fulton, Chief, Denver Field
Division, Western Regional
Coordinating Center, Office of Surface
Mining Reclamation and
Enforcement, 1999 Broadway, Suite
3300, Denver, Colorado 80202

Colorado Division of Minerals and
Geology, Department of Natural
Resources, 215 Centennial Building,
1313 Sherman Street, Denver,
Colorado 80203, Telephone: (303)
866—3567

FOR FURTHER INFORMATION CONTACT:

James F. Fulton, Telephone: (303) 672—

5524.

SUPPLEMENTARY INFORMATION:
l. Background on the Colorado Program

On December 15, 1980, the Secretary
of the Interior conditionally approved
the Colorado program. General
background information on the
Colorado program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval of the Colorado program can
be found in the December 15, 1980,
Federal Register (45 FR 82173).
Subsequent actions concerning
Colorado’s program and program
amendments can be found at 30 CFR
906.15, 906.16, and 906.30.

I1. Proposed Amendment

By letter dated November 20, 1995,
Colorado submitted a proposed
amendment to its program
(administrative record No. CO-675)
pursuant to SMCRA (30 U.S.C. 1201 et
seq.). Colorado submitted the proposed
amendment at its own initiative; in
partial response to May 7, 1986, and
March 22, 1990, letters (administrative
record No. CO-282 and CO-496) that
OSM sent to Colorado in accordance
with 30 CFR 732.17(c); and in response
to the requirement that Colorado amend
its program at 30 CFR 906.16(a).

OSM announced receipt of the
proposed amendment in the December
7, 1995, Federal Register (60 FR 62789),
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment
on its adequacy (administrative record
No. CO-675-2). Because no one
requested a public hearing or meeting,
none was held. The public comment
period ended on January 8, 1996.

During its review of the amendment,
OSM identified a concern relating to
Rule 3.02.4(1)(c), concerning the
regulatory authority’s discretionary
acceptance of self bonds, in addition to
apparent typographical errors. OSM

notified Colorado of the concern and
typographical errors by letter dated
January 25, 1996 (administrative record
No. CO-675-8). Colorado responded in
a letter dated February 16, 1996, by
submitting a revised amendment
(administrative record No. CO-675-9).

Colorado proposes revisions at:

Rule 1.04(89), concerning the
definition of “Permit area,” to provide
gender-neutral language;

Rule 1.04(116), concerning the
definition of “‘Self-bonding,” to replace
the words “‘regulatory authority’” with
the word “‘Division;”

Rule 2.03.6(1), concerning right of
entry information, to clarify that a
permit application must include a legal
description of the permit boundary for
which the applicant has the legal right
of entry;

Rule 2.07.3(2)(e), concerning permit
applications for operations in which
proposed affected areas would be within
100 feet of a public road, to clarify that
the 100 feet is to be measured
horizontally;

Rules 2.07.3(2) (e) and (f), concerning
the content of a public notice for an
operation in which the proposed
affected area would be within 100 feet,
measured horizontally, of a public road,
or an operation which proposes to close
or relocate a public road, to clarify that
the public notice must include
information regarding the availability of
a public hearing;

Rule 2.07.5(2)(c), concerning
confidential information for which
persons have sought disclosure, to
clarify that the information will be
released only after Colorado has made a
decision allowing such disclosure;

Rule 2.07.6(2)(d), concerning valid
existing rights, to clarify that it is the
affected area of the proposed surface
coal mining and reclamation operation
which is subject to the requirements
concerning valid existing rights;

Rule 2.08.4(6)(b)(ii), concerning
proposed technical revisions, to clarify
that interested parties have the right to
comment on the proposed revision;

Rule 3.02.4(1)(c), concerning approval
of a self bond, to clarify that the
decision by Colorado to accept a self
bond is discretionary;

Rule 3.02.4(2)(e)(v)(B), concerning the
conditions for a self bond, to clarify
which corporate officers must sign an
indemnity agreement;

Rule 3.03.1(5), concerning the release
of bond coverage for liability associated
with temporary drainage and sediment
control facilities, to clarify that, at bond
release, the vegetative cover must be
adequate to control erosion and similar
to the reclaimed area or surrounding
undisturbed area; and

Rules 4.03.1(1)(d)(ii) and
4.03.2(1)(f)(ii), concerning an exemption
from the requirement for an engineer’s
certification of the construction or
reconstruction of haul and access roads
that were completed prior to August 1,
1995, if the applicant provides a
showing that the road meets the
performance standards of Rule 4.03.2, to
clarify that Colorado has the right to
determine what information must be
included in a relevant showing.

I11. Public Comment Procedures

OSM is reopening the comment
period on the proposed Colorado
program amendment to provide the
public an opportunity to reconsider the
adequacy of the proposed amendment
in light of the additional materials
submitted. In accordance with the
provisions of 30 CFR 732.17(h), OSM is
seeking comments on whether the
proposed revisions to the amendment
satisfy the applicable program approval
criteria of 30 CFR 732.15. If the
amendment is deemed adequate, it will
become part of the Colorado program.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under “DATES” or at
locations other than the Denver Field
Office will not necessarily be
considered in the final rulemaking or
included in the administrative record.

IV. Procedural Determinations
1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State regulatory
programs and program amendments
since each such program is drafted and
promulgated by a specific State, not by
OSM. Under sections 503 and 505 of
SMCRA (30 U.S.C. 1253 and 1255) and
the Federal regulations at 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
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submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
that is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

List of Subjects in 30 CFR Part 906
Intergovernmental relations, Surface
mining, Underground mining.
Dated: February 27, 1996

Russell F. Price,

Acting Regional Director, Western Regional
Coordinating Center.

[FR Doc. 96-5109 Filed 3-4-96; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 936
[SPATS No. OK-017-FOR]

Oklahoma Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; public comment
period and opportunity for public
hearing.

SUMMARY: OSM is announcing receipt of
a proposed amendment to the Oklahoma
regulatory program (hereinafter referred
to as the ““Oklahoma program’) under
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
proposed amendment consists of a
revision to the Oklahoma regulations
that adds a new permit condition
concerning protected activity. The
proposed amendment is intended to
revise the Oklahoma regulations to be
consistent with the Federal regulations.
DATES: Written comments must be
received by 4:00 p.m., c.s.t. April 4,
1996. If requested, a public hearing on
the proposed amendment will be held
on April 1, 1996. Requests to speak at
the hearing must be received by 4:00
p.m., c.s.t. on March 20, 1996.
ADDRESSES: Written comments and
requests to speak at the hearing should
be mailed or hand delivered to Jack R.
Carson, Acting Director, Tulsa Field
Office at the first address listed below.
Copies of the Oklahoma program, the
proposed amendment, a listing of any
scheduled public hearings, and all
written comments received in response
to this document will be available for
public review at the addresses listed
below during normal business hours,

Monday through Friday, excluding

holidays. Each requester may receive

one free copy of the proposed
amendment by contacting OSM’s Tulsa

Field Office.

Jack R. Carson, Acting Director, Tulsa
Field Office, Office of Surface Mining
Reclamation and Enforcement, 5100
East Skelly Drive, Suite 470, Tulsa,
Oklahoma 74135-6547, Telephone:
(918) 581-6430

Oklahoma Department of Mines, 4040
N. Lincoln, Suite 107, Oklahoma City,
Oklahoma 73105, Telephone: (405)
521-3859

FOR FURTHER INFORMATION CONTACT: Jack

R. Carson, Acting Director, Tulsa Field

Office, Telephone: (918) 581-6430.

SUPPLEMENTARY INFORMATION:

I. Background on the Oklahoma
Program

On January 19, 1981, the Secretary of
the Interior conditionally approved the
Oklahoma program. Background
information on the Oklahoma program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the January 19, 1981, Federal Register
(46 FR 4902). Subsequent actions
concerning Oklahoma’s program and

program amendments can be found at
30 CFR 936.10, 936.15, and 936.16.

I1. Discussion of the Proposed
Amendment

By letter dated February 21, 1996,
Oklahoma submitted a proposed
amendment to its program pursuant to
SMCRA (Administrative Record No.
OK-973). Oklahoma submitted the
proposed amendment at its own
initiative. The provisions of the
Oklahoma regulations that Oklahoma
proposes to amend are at Oklahoma
Administrative Code (OAC) 460:20-15—
7 concerning permit conditions.
Specifically, Oklahoma proposes to
revise OAC 460:20-15-7 by adding a
new permit condition at subsection (5)
concerning protected activity that reads
as follows.

(5) No person shall discharge or in
any other way discriminate against or
cause to be fired or discriminated
against any employee or any authorized
representative of employees because
that employee or representative has—

(A) Filed, instituted or caused to be
filed or instituted any proceedings
under the Act by—

(1) Reporting alleged violations or
dangers to the Secretary, the State
Regulatory Authority, or the employer
or his representative;

(2) Requesting an inspection or
investigation; or

(3) Taking any other action which
may result in a proceeding under the
Act.

(B) Made statements, testified, or is
about to do so—

(1) In any informal or formal
adjudicatory proceeding;

(2) In any informal conference
proceeding;

(3) In any rulemaking proceeding;

(4) In any investigation, inspection or
other proceeding under the Act;

(5) In any judicial proceeding under
the Act.

(C) Has exercised on his own behalf
or on behalf of others any right granted
by the Act.

(D) Each employer conducting
operations which are regulated under
this Act, shall within 30 days from the
effective day of these regulations,
provide a copy of this part to all current
employees and to all new employees at
the time of their hiring.

Existing subsections (5) through (8)
are renumbered (6) through (9).

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable
program approval criteria of 30 CFR
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732.15. If the amendment is deemed
adequate, it will become part of the
Oklahoma program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Tulsa Field Office will
not necessarily be considered in the
final rulemaking or included in the
Administrative Record.

Public Hearing

Persons wishing to speak at the public
hearing should contact the person listed
under FOR FURTHER INFORMATION
CONTACT by 4:00 p.m., c.s.t. on March
20, 1996. The location and time of the
hearing will be arranged with those
persons requesting the hearing. If no one
requests an opportunity to testify at the
public hearing, the hearing will not be
held. Any disabled individual who has
need for a special accommodation to
attend a public hearing should contact
the individual listed under FOR FURTHER
INFORMATION CONTACT.

Filing of a written statement at the
time of the hearing is requested as it
will greatly assist the transcriber.
Submission of written statements in
advance of the hearing will allow OSM
officials to prepare adequate responses
and appropriate questions.

The public hearing will continue on
the specified date until all persons
scheduled to speak have been heard.
Persons in the audience who have not
been scheduled to speak, and who wish
to do so, will be heard following those
who have been scheduled. The hearing
will end after all persons scheduled to
speak and persons present in the
audience who wish to speak have been
heard.

Public Meeting

If only one person requests an
opportunity to speak at a hearing, a
public meeting, rather than a public
hearing, may be held. Persons wishing
to meet with OSM representatives to
discuss the proposed amendment may
request a meeting by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT. All such meetings
will be open to the public and, if
possible, notices of meetings will be
posted at the locations listed under
ADDRESSES. A written summary of each
meeting will be made a part of the
Administrative Record.

IV. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et. seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that

existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

List of Subjects in 30 CFR Part 936
Intergovernmental relations, Surface
mining, Underground mining.
Dated: February 28, 1996.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

[FR Doc. 96-5107 Filed 3—-4-96; 8:45 am]
BILLING CODE 4310-05-M

Bureau of Land Management

43 CFR Chapter Il
[WO-310-3110-02 1A]

Promotion of Development, Reduction
of Royalty for Marginal Gas Properties

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of request for
information and suggestions regarding
an incentive for producers of marginal
gas from Federal leases.

SUMMARY: The Bureau of Land
Management (BLM) is seeking public
comments and suggestions on a possible
incentive for producers of marginal gas
from Federal leases. The incentive
would encourage continued production
through a possible reduction in Federal
royalties for producers of marginally
economic gas properties. If the
comments indicate that such a
reduction in royalties is warranted and
will result in a greater ultimate recovery
of gas resources (without a net loss in
revenues to the states and/or the Federal
government), the BLM will initiate a
public outreach program in order to
discuss comments and suggestions
received as a result of this request.
Based upon those meetings, the BLM
will prepare a proposed rule for
subsequent publication.

DATES: Written comments should be
received on or before June 3, 1996.
ADDRESSES: Dr. John W. Bebout, Senior
Technical Specialist, Bureau of Land
Management (WO-301), 1849 C Street,
NW, Washington, D.C. 20240.

FOR FURTHER INFORMATION CONTACT: Dr.
John W. Bebout (BLM) (202) 452—0340.
SUPPLEMENTARY INFORMATION: The
United States has a vast and diverse
natural gas resource base. In their 1992
study entitled The Potential for Natural
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Gas in the United States, the National
Petroleum Council (NPC) concluded
that the technically recoverable natural
gas resource base is 1,295 trillion cubic
feet (TCF) for the lower 48 states. Of this
amount, 600 TCF was believed to be
recoverable in the future at a wellhead
price of $2.50 per million British
thermal unit (1990 dollars). According
to the NPC (Marginal Wells, July 1994),
however, the wellhead price on a
current basis trended upward to a high
of $2.66 per thousand cubic feet (MCF)
during the 1974-1984 period and has
declined to around $1.60-$1.80 per
MCF over the last eight years.

There is a legitimate concern that low
gas prices will result in premature
abandonment of the marginal properties
with the concurrent loss of potentially
recoverable reserves as well as royalties,
taxes and employment opportunities. A
1992 study by the Interstate Oil and Gas
Compact Commission estimated that
there were approximately 215,000 idle
or shut-in oil, gas and injection wells in
the United States at that time. The NPC
believes that as many as 50 percent of
these wells are gas and injection wells.
While some of these wells are
undoubtedly shut-in or temporarily
abandoned while waiting for pipeline
connections, a large portion of these gas
wells are idle because they are
uneconomical to produce as a result of
low producing rates, low gas prices and/
or high operating costs (NPC, Marginal
Wells, July 1994).

It is clear that whatever combination
of price and cost factors currently define
the economic limit of a marginal gas
well, production-based incentives will
improve gas well economics and extend
their lives. Because premature
abandonment of marginal wells results
in the loss of domestic reserves, such
incentives may be the only way to
maintain the economic viability of the
production and resources that these
wells represent.

Comments and suggestions on a
reduction in Federal royalties should
concentrate not only on the value of a
royalty rate reduction for producers of
marginal gas, but also on how the
royalty rate reduction might best be
implemented. Respondents should
particularly consider the following
issues:

1. The need for economic relief for
marginal gas properties. Respondents,
both for and against the proposal,
should document any economic
arguments to the extent practicable. The
documentation should include all
economic assumptions used for
estimated costs, profits, effects on
employment, etc. The BLM would

especially appreciate detailed source
citations for verification and reference.

2. A workable definition of a
“marginal” gas property. Before its
repeal, the Natural Gas Policy Act of
1978 defined a “stripper’ gas well as
one producing 60,000 cubic feet of gas
or less per day (MCF/D). For Minerals
Management Service accounting
purposes, however, any proposal for
royalty reductions should be based on a
property (i.e., units, communitization
agreements, leases, etc.) rather than a
well-by-well basis.

3. Discouraging false reporting and
manipulation. Proposals should
describe measures to discourage
manipulation of production rates in
order to qualify for a royalty reduction.
In addition, it would be useful to the
BLM if respondents would suggest
possible requirements for qualification
and the time frames for subsequent
qualification periods, if applicable.

4. Minimal administrative burden. All
proposals should be designed in a
manner which minimizes the
administrative burden placed upon the
government and private industry. For
example, consideration might be given
to a notification process rather than a
formal application process.

5. Minimal Program Overlap. When
preparing proposals, special
consideration should be given to
avoiding overlap with existing programs
such as the Heavy Oil and Stripper
Property royalty rate reductions.

Dated: February 26, 1996.

Sylvia V. Baca,

Deputy Assistant Secretary of the Interior.
[FR Doc. 96-4975 Filed 3—-4-96; 8:45 am]
BILLING CODE 4310-84-P

Minerals Management Service
43 CFR Part 14

Aboriginal Title To The Alaska Outer
Continental Shelf

AGENCY: Minerals Management Service
(MMS), Department of the Interior.

ACTION: Notice of receipt of petition for
rulemaking and request for comments.

SUMMARY: The Department of the
Interior announces receipt of, and
requests comments on, a petition for
rulemaking on issues regarding claimed
aboriginal title and aboriginal hunting
and fishing rights of federally
recognized tribes in Alaska exercisable
on the federal Outer Continental Shelf
(0OCS).

DATES: Comments on the petition are
requested through April 4, 1996.

ADDRESSES: Comments on the petition
should be directed to: Paul Stang, Chief,
Branch of Leasing Coordination, Office
of Program Development and
Coordination, (MS—4410) Minerals
Management Service, 381 Elden Street,
Herndon, Virginia 20270-4817. Please
indicate that your comment is in
response to the petition for rulemaking
on aboriginal title and rights on the
Alaska OCS.

FOR FURTHER INFORMATION CONTACT:
William Quinn at (703) 787-1191.

SUPPLEMENTARY INFORMATION: The
Villages of Eyak, Tatilek, Chenega, Port
Graham and Nanwalek have petitioned
the Secretary to promulgate a rule
stating that 225 federally recognized
tribes in Alaska may claim aboriginal
title and aboriginal hunting and fishing
rights to the Outer Continental Shelf
(OCS) and to make leases on the OCS off
Alaska subject to claimed aboriginal
title and rights of such tribes. The MMS
is the agency within the Department of
the Interior responsible for issuing and
managing mineral leases on the OCS
pursuant to the Outer Continental Shelf
Lands Act, 43 U.S.C. 1331 et seq., hence
its involvement in this matter.

The initial petition was addressed to
both the Secretary of the Interior and the
Secretary of Commerce and did not
designate any existing rule for revision
or propose a new rule text. Therefore,
the Secretary’s office notified the
Villages that under 43 CFR 14.2, a
petition for rulemaking must include
the text of a rule that the petitioner
proposes for adoption. On September 1,
1995, the Solicitor of the Department
received a letter from counsel for the
petitioning Villages proposing the
following rule:

“Proposed regulation of the Secretary
of the Interior for the protection of
aboriginal title and aboriginal hunting
and fishing rights on the Outer
Continental Shelf of federally
recognized tribes in Alaska.

1. The Department recognizes that the 225
native Villages on the Secretary’s list of
“Native Entities within the State of Alaska
Recognized and Eligible to Receive Services
from the United States Bureau of Indian
Affairs,” 60 Fed. Reg. 9250, February 16,
1995, are Native Tribes capable of possessing
aboriginal claims. County of Oneida v.
Oneida Indian Nation, 470 U.S. 226, 233
(1974).

2. Although the existence and scope of
the aboriginal titles of individual Alaskan
tribes has not yet been determined, based on
the historical and contemporary evidence
available the Department recognizes that
many Alaska coastal tribes have continuously
and exclusively occupied areas of the OCS
off Alaska for long periods of time and thus
possess the potential to establish prima facie
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cases of aboriginal title to their respective
traditional use areas.

3. The Department recognizes that the
aboriginal title and rights of such tribes were
not extinguished by the Alaska Native Claims
Settlement Act (ANCSA), 43 U.S.C. 1601, et
seq., the Outer continental Shelf Lands Act,
43 U.S.C. 1331, et seq. or by any other
Congressional Act. Nor, is the continuing
existence of such rights contrary to the
Paramountcy Doctrine (see United States v.
California, 332 U.S. 19 (1947); United States
v. Maine, 420 U.S. 515 (1975); and United
States v. Louisiana, 339 U.S. 699 (1950) or to
the Ninth Circuit decisions in Native Village
of Gambell v. Hodel, 869 F.2d 1273 (9th Cir.
1989) (Gambell 111) or Gambell v. Babbitt, 999
F.2d 403 (9th Cir. 1993) (Gambell V).

4. Hereafter all Alaska native tribes whose
aboriginal territory or aboriginal rights to the
OCS would likely suffer trespass or be
disturbed or affected in any significant way
by Departmental leases of the OCS off the
coast of Alaska, shall be given written notice
of such sale and of this regulation at least 180
days prior to the official sale of such leases.
Qil, gas, or other mineral leases that would
likely cause disruptive effects merely by
nature of their proximity to aboriginal
territory are included within this notice
requirement.

“The types of disruptions or effects
requiring such prior notice include any
potential trespass upon the tribes’ aboriginal
hunting and fishing grounds, or any
potentially significant disturbance, depletion,
or interference with Native hunting, fishing
or exploitation of other resources or other
uses of their aboriginal territory.

5. The Department recognizes that all
existing as well as future leases of the OCS
off Alaska are subject to the aboriginal title
and aboriginal hunting and fishing rights of
Alaskan Native Tribes.”

The matter addressed in the petition
has been the subject of litigation for
many years now and is currently the
subject of litigation brought by the
petitioning Villages seeking to halt
proposed OCS Lease Sale 149 in the
Cook Inlet in Alaska. Native Village of
Eyak, et al. v. Trawler Diane Marie, Inc.,
et al., Case No. A95-0063 CIV (HRH) (D.
Alaska, filed Feb. 23, 1995). The
Government has consistently taken the
position that no person or entity has
title to, or hunting and fishing rights on,
the Alaska OCS. Rather, the Alaska OCS
is subject to the paramount authority of
the Federal Government, and to uses
permitted by the United States pursuant
to the Outer Continental Shelf Lands
Act, 43 U.S.C. 1331 et seq.

Nevertheless, in fairness to the
Villages, the MMS is publishing the text
of the rule pursuant to 43 CFR part 14
and invites knowledgeable parties to
comment on it and to consider the
following:

1. Should we engage in this
rulemaking?

2. Would such a rule be consistent
with the laws governing the OCS?

3. Would granting the rule be
consistent with the paramount interest
of the United States?

4. Do we have other mechanisms
sufficient to protect claimed Native
interests? and,

5. Where should undertaking such
rulemaking fit in among the other
priorities of the agency?

Anyone so wishing should submit
comments to MMS at the address above.
In a separate Federal Register notice,
MMS is also pursuing factual inquiry
into the potential nature and extent of
the claims of the five petitioning
Villages with respect to the areas
proposed for lease in Cook Inlet Sale
149 and Gulf of Alaska-Yakutat Sale 158
in connection with the decisions to
conduct such sales.

Dated: February 26, 1996.
Cynthia Quarterman,
Director, Minerals Management Service.
[FR Doc. 96-5009 Filed 3-4-96; 8:45 am]
BILLING CODE 4310-MR-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Parts 108, 110, 111, 112, 113,
and 161

[CGD 94-108]

RIN 2115-AF24

Electrical Engineering Requirements
for Merchant Vessels

AGENCY: Coast Guard, DOT.
ACTION: Correction to proposed rule.

SUMMARY: This document contains
corrections to the notice of proposed
rulemaking, which was published
Friday, February 2, 1996, as part of the
President’s Regulatory Reinvention
Initiative, the proposed rule amends the
Coast Guard’s electrical engineering
regulations.

EFFECTIVE DATE: March 5, 1996.

FOR FURTHER INFORMATION CONTACT:

Mr. Gerald P. Miante, Project Manager,
or LT(jg) Jacqueline M. Twomey, Project
Engineer, Design and Engineering
Standards Division (G—-MMS), (202)
267-2206.

SUPPLEMENTARY INFORMATION:
Background

The notice of proposed rulemaking
that is the subject of these corrections
amends the Coast Guard’s electrical
engineering regulations to reduce the
regulatory burden on the marine
industry, purge obsolete regulations and
replaces prescriptive requirements with

performance-based regulations that
incorporate international standards.

Need for Correction

As published, the final rule contains
typographical errors and omissions
which may prove to be misleading and
are in need of correction.

Correction of Publication

Accordingly, the publication on
February 2, 1996, of the notice of
proposed rulemaking at 61 FR 4132,
which was the subject of FR Doc. 96—
2149, is corrected as follows:

1. On page 4135, in the first column,
in the paragraph entitled ““Section
111.05-33,” sixth line, the word *‘a”
should be added before the word
“current.”

2. On the same page, in the second
column, in the paragraph entitled
“Section 111.12-1,” seventh line,
remove the word “‘governor’ and add,
in its place, the words “‘overspeed
device”.

3. On page 4136, in the first column,
in the paragraph entitled “‘Section
111.30-4,” tenth line, remove the words
‘“a section”, and add in their place the
word ‘“‘sections”.

4. On page 4137, in the first column,
in the paragraph entitled *‘Section
111.60-3,” fourth line, “IEC Publication
352" should be replaced with “IEC
Publication 92-352".

5. On page 4146, in the list of
Underwriters Laboratories’ standards,
the section affected for UL 62, Flexible
Cord and Fixture Wire, should read
“111.60-13(a)".

6. On page 4153, in the second
column, in §111.60-13(a), fourth and
fifth lines, remove the words “NEMA
WC 3 and NEMA WC 8" and add, in
their place the words, “NEMA WC 3,
NEMA WC 8 or UL 62.”

7. On page 4159, in the third column,
in the paragraph numbered ““154,”
second line, remove “(q)” and add, in
its place, “(g)”.

8. On page 4161, in the third column,
in the paragraph numbered *“184,”
second and third lines, remove the
words ““(9), (h), and (i) are revised and
paragraph (j) is added” and add, in their
place, the words *‘(g) and (h) and
paragraphs (i) and (j) are added”.

9. On page 4163, in the first column,
in §113.50-5(g), fourth line, add the
word “‘or” before “4X”.

10. On the same page, in the second
column, in the paragraph numbered
*201,” third line, add the words
“paragraph (e) is removed;” before the
words “‘and Table 1135.50-15" and after
§113.50-15(d) remove the five asterisks.
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Dated: February 26, 1996.
Joseph J. Angelo,
Director for Standards, Office of Marine
Safety, Security and Environmental
Protection.
[FR Doc. 96-5060 Filed 3—4-96; 8:45 am]

BILLING CODE 4910-14-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 651

[Docket No. 960216032—6032-01; 1.D.
021296E]

RIN 0648—-AH70

Northeast Multispecies Fishery;
Amendment 7

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations to
implement Amendment 7 to the
Northeast Multispecies Fishery
Management Plan (FMP). These
regulations would: Establish an annual
target Total Allowable Catch (TAC) for
regulated species; accelerate the current
days-at-sea (DAS) effort reduction
program; eliminate most of the current
exemptions to the effort control
program; add new closed areas; restrict
fisheries in the Gulf of Maine/Georges
Bank (GOM/GB) and Southern New
England (SNE) regulated mesh areas
having more than a minimal bycatch of
regulated species; establish a possession
limit for vessels 30 ft (9.1 m) or less in
length; establish the current
experimental Nantucket Shoals dogfish
fishery as an exempted fishery; modify
the permit categories; establish
restrictions on charter or party, and
recreational vessels; revise and expand
the existing framework provisions; and
revise the harbor porpoise protection
framework procedures. The intended
effect of this rule is to rebuild
multispecies stocks.

DATES: Comments are invited on the
proposed Amendment 7 and its
supporting documents, including the
regulatory impact review (RIR) and the
initial regulatory flexibility analysis
(IRFA) contained within the RIR, and
the proposed rule through April 19,
1996.

ADDRESSES: Comments should be sent to
Dr. Andrew A. Rosenberg, Director,
NMFS, Northeast Regional Office, 1

Blackburn Drive, Gloucester, MA 01930.
Mark the outside of the envelope
“Comments on Multispecies Plan.”

Comments regarding burden-hour
estimates for collection-of- information
requirements contained in this proposed
rule should also be sent to the Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, D.C. 20503
(Attention: NOAA Desk Officer).

Copies of proposed Amendment 7, its
RIR and the IRFA contained within the
RIR, and the Final Supplemental
Environmental Impact Statement
(FSEIS) are available from Douglas
Marshall, Executive Director, New
England Fishery Management Council,
Suntaug Office Park, 5 Broadway (US
Rte. 1), Saugus, MA 01906-1097.

FOR FURTHER INFORMATION CONTACT:
Susan A. Murphy, Fishery Policy
Analyst, 508—-281-9252.

SUPPLEMENTARY INFORMATION:
Regulations implementing Amendment
5 to the FMP were published on March
1, 1994 (59 FR 9872). Amendment 5’s
principal objective was to eliminate the
overfished condition of the multispecies
finfish stocks. An emergency rule to
further protect the severely depleted
haddock resource was issued by NMFS
and published January 3, 1994 (59 FR
26). This rule was extended through
further rulemaking and permanently
became effective with the publication of
Secretarial Amendment 6 to the FMP
(59 FR 32134).

Amendment 7 development began in
response to an unprecedented report
entitled, ““Special Advisory: Groundfish
Status on Georges Bank,” issued and
delivered by the Northeast Regional
Stock Assessment Workshop to the New
England Fishery Management Council
(Council) at its August 9-10, 1994,
meeting. The Advisory announced that
Amendment 5 to the FMP is inadequate
to achieve the reductions in fishing
mortality rates needed to rebuild the
principal groundfish stocks of cod,
haddock and yellowtail flounder and
cautioned that fishing mortality “should
be reduced to as low a level as possible,
approaching zero” to prevent further
decline and to rebuild already collapsed
stocks.

In response to this advice, the Council
began development of Amendment 7 to
the FMP. As an interim measure, the
Council initiated, and NMFS approved,
an emergency interim rule (59 FR
63926, December 12, 1994) to afford
some additional protection to the
multispecies resource during the
development of Amendment 7. This
emergency action was extended on
March 13, 1995 (60 FR 13078). At the

request of the Council, NMFS approved
Framework Adjustment 9 to the FMP
(60 FR 19364, April 18, 1995) to
implement measures contained in the
emergency action on a permanent basis,
until Amendment 7 could be finalized
and implemented.

Recent scientific information from the
Northeast Fisheries Science Center
(NEFSC) confirms that groundfish
stocks are at historical lows. Results
from Stock Assessment Workshop 19
(SAW 19), presented to the Council at
its February 15-16, 1995, meeting
concluded that GOM cod continues to
be overexploited and exhibits persisting
low biomass levels. Stock assessment
scientists counsel that spawning stock
biomass decline for GOM cod should be
halted and reversed immediately.
Similarly, results from SAW 20 on GB
haddock, presented at the August 10—
11, 1995, Council meeting indicate that
this stock remains in an overfished and
collapsed condition and that fishing
mortality needs to remain as low as
possible.

In addition, the most recent U.S. and
Canadian bottom trawl survey indices,
through fall 1995 for GB and SNE
yellowtail flounder and GB and GOM
cod, indicate no significant new
recruitment in any of these stocks and
suggest a continuation of consistently
low biomass levels. Overall, there is
very little recruitment and very low
biomass levels observed for all of these
stocks and conservation of the
vulnerable existing year classes has
become critical. In the absence of
immediate measures to husband older
year classes and begin stock rebuilding,
scientists caution that the recovery
period may be substantially lengthened.

For haddock, both U.S. and Canadian
survey results indicate a small amount
of recruitment into the fishery, which, if
mortality levels are kept low, may
contribute to rebuilding these stocks.

Amendment 7

This Amendment would implement
Alternative 3 of the Council’s
Amendment 7 public hearing document
as refined and modified by the Council
for adoption as its preferred alternative.
The foundation of this action is an
acceleration of the Amendment 5 effort-
reduction schedule. This action would
build and expand upon the current
management system, serving as a basic
structure to be further developed by the
Council through the framework process.

Disapproved Measures

Three measures proposed in
Amendment 7 have been disapproved
by NMFS and are not included in this
proposed rule. The allowance of
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additional DAS for trawl vessels in the
Individual DAS category that use 8-inch
mesh; the 300-1b (136.1-kg) possession
allowance of regulated species for trawl
vessels that use 8-inch mesh in an
exempted fishery; and the establishment
of a Limited Access permit category for
vessels that fished in the Possession
Limit Open Access category under
Amendment 5, have been determined to
be inconsistent with the national
standards of the Magnuson Fishery
Conservation and Management Act
(Magnuson Act) or other applicable law.

The first measure, which would grant
additional DAS for large mesh trawl
vessels, was proposed by the Council
based on its policy to provide incentives
for using mesh larger than the minimum
size. The Council provided this
incentive to trawl and gillnet vessels
that would have received the Fleet
category DAS allocation and to trawl
vessels that would receive the
Individual category DAS allocation, but
did not provide it to the gillnet vessels
that may be permitted in this category.
This omission, whether intentional or
unintentional, is inequitable; and was
therefore disapproved, because it is
inconsistent with Magnuson Act
National Standard 4. Increased DAS for
large mesh Fleet category vessels (both
gillnet and trawls) was not disapproved,
because no inequity is established
within that category.

The 300-1b (136.1-kg) allowance of
regulated species bycatch for vessels
fishing in an exempted fishery (i.e., a
fishery that has less than five-percent
bycatch of regulated species) was
disapproved, because it conflicts with
the Council’s proposed exempted
fishery measure. A fishery can be
exempted only if sufficient information
is available to demonstrate that it would
have a minimal bycatch of regulated
species, otherwise the fishery is not
allowed. The exemption standard is a
strong disincentive against regulated
species bycatch. The 300-1b (136.1-kg)
allowance would provide an incentive
for regulated species bycatch,
counteracting the effect of the bycatch
prevention measure. Therefore, because
this measure would counteract the
conservation effect of the bycatch
protection measures, it cannot be
reasonably calculated to promote
conservation; therefore it is inconsistent
with National Standard 4.

The proposed establishment of a new
possession limit category was also
disapproved. This category would
establish an inequity and impose an
undue administrative burden on NMFS.
The Council set the possession limit for
this category at zero, making it
effectively more restrictive than the

open access categories. Thus, a vessel
applying to fish in this category would
be committing to at least one year
without the ability to land regulated
species. The administrative burden of
establishing this category is likely to be
significant due to the permit eligibility
reviews and appeal process. The
Amendment does not make clear the
purpose of the category, that is, which
sector of the industry would be served
by it. This measure would present a
significant administrative cost to NMFS
with no discernable benefit or purpose.

The Council will have the
opportunity to reconsider, modify, and
possibly resubmit these measures under
the Magnuson Act’s 60-day accelerated
review schedule.

Measures of Concern

Public comments are particularly
sought on several measures. The first
such measure is the possession
allowance for the Open Access
Handgear Category that would allow a
directed fishery on multispecies with
only a 300-1b (136.1-kg) constraint on
cod, haddock and yellowtail catch and
a requirement to use hand gear. Charter/
Party permit holders and recreational
vessels may obtain the Handgear permit,
which raises enforcement concerns
about determining which set of rules a
vessel may be fishing under at any given
time. A call-in requirement for Charter/
Party vessels is proposed to aid in
distinguishing which type of trip a
vessel is conducting, but this would
only provide a partial solution at the
expense of complicating the DAS call-in
program.

The second measure is the white hake
exemption program presented in the
Amendment as an option for future
implementation by the Director,
Northeast Regional, NMFS (Regional
Director). This exemption would allow
a directed fishery on a regulated species,
white hake, outside the constraint of a
DAS. This possible exemption raises
concern as this fishery is currently fully
exploited and may not be able to
withstand additional pressure.

Third, the Large Mesh DAS permit,
which would allocate additional DAS to
vessels using mesh larger than the
minimum size, is based on the notion
that the selectivity of this mesh would
compensate for the additional allocation
of DAS. However, no mesh selectivity
studies for 7- (17.8 cm) and 8-inch (20.3
cm) mesh in these fisheries exist yet.

Fourth, the Council proposed a
change to the boundary for the Mid-
Atlantic area to incorporate the inshore
waters of New York. For the purposes of
enforcement, the proposed rule
simplifies the Council’s definition of the

new boundary line by using fewer
coordinates. The simplified definition
would appear to achieve the Council’s
objective. This rule proposes to define
the Mid-Atlantic regulated mesh area as
the area bounded on the east by a line
running from the Rhode Island
shoreline along 71°47.5" W. long. to its
intersection with the three-nautical mile
line, south along the three-nautical mile
line to Montauk Point, southwesterly
along the three-nautical mile line to the
intersection of 72°30' W. long., and
south along that line to the intersection
of the outer boundary of the EEZ (see
Figure 1 to part 651).

Amendment 7 did not specifically
exempt mid-water trawl gear from the
proposed GOM area closures, but left
open the possibility that this gear may
become exempt in the future. NMFS is
seeking public comment on this
possibility.

Because Amendment 7 proposes to
eliminate the DAS exemption for gillnet
vessels, most gillnet vessels will become
permitted in either the Fleet or the
Individual DAS category. NMFS is
seeking comment on how to calculate
the number of DAS for any gillnet vessel
that may appeal the number of
Individual DAS assigned to it by NMFS
because a vessel’s initial allocation of
DAS is currently based on time away
from the dock and a gillnet DAS is
proposed to be counted under this rule
as time when gear is in the water.

Fifth, the Council proposed the
allowance of a possession limit for
winter flounder in the Mid-Atlantic
regulated mesh area. NMFS is
concerned about the impact of this, and
the Winter Flounder State Waters
exemptions because of the severely
overfished status of this resource.

The following summarizes the
remaining proposed measures.

Total Allowable Catch

The Amendment would establish a
procedure for setting annual target TAC
levels for specific cod, haddock, and
yellowtail flounder stocks (GB cod,
haddock, and yellowtail flounder, SNE
yellowtail flounder, and GOM cod), and
an aggregate TAC for the combined
stocks of the other regulated species
(pollock, redfish, white hake, witch
flounder, American plaice, winter
flounder and windowpane flounder).
This procedure would be used annually
to set TACs, with the exception of TACs
for 1996, which would be set by this
rule. The TACs would be set based on
the best available scientific information
and would provide a measure by which
to evaluate the effectiveness of the
management program and to make
determinations on the need for
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adjustments to this program on an
annual basis. The TAC levels would be
set so as to attain a fishing mortality rate
that would allow cod, haddock, and
yellowtail flounder stocks to rebuild
over time, and to maintain current
potential yield for the seven other
regulated species.

The 1994 special advisory concluded
that fishing mortality *‘should be
reduced to as low a level possible,
approaching zero” for GB stocks of cod,
haddock and yellowtail flounder, and
SNE yellowtail flounder. The biological
reference point of Fo 1 was selected by
the Council as the most practicable way
to achieve this goal, considering the
needs of the fishery. For GOM cod, a
biological reference point of Fmax was
selected because this stock is not as
depleted as the others. TACs for the
remaining regulated species would be
set at levels corresponding to recent
fishing mortality rates to ensure that
effort is not redirected on these stocks.
Because the Council’s overriding
management objective is to rebuild the
five primary stocks of cod, haddock and
yellowtail flounder, the management
program established under Amendment
5, and expanded in this Amendment, is
based on these primary stocks as well.
In other words, the remaining
multispecies stocks, other than cod,
haddock and yellowtail flounder, would
be protected under the management
program developed for the primary
stocks.

Using the 1993 fishing mortality rates
contained in Amendment 5 as a
baseline, an 80 percent average
reduction in the fishing mortality rate is
required to achieve the fishing mortality
goals for the above mentioned stocks.
This Amendment proposes to
accomplish the reduction primarily
through a combination of reductions in
DAS, bycatch controls, area closures
and elimination of previously
established exemptions to effort
reduction programs.

Specification of 1996 and 1997 TAC
and Adjustments

For the period May 1, 1996, through
April 30, 1997, the TAC levels that
would correspond to the fishing
mortality rate objectives are contained
in the table below (calculation of the
TACs is based on scientific assessment
incorporating data and estimates of
stock sizes, recruitment patterns, natural
and fishing mortality, growth, etc.).

TABLE 1.—1996 TAC SPECIFICATIONS

1996 tar-
. et TACs
Species g(metric
tons)
Georges Bank cod ..........ccoeeueeennn 1,851
Georges Bank haddock ................ 2,801
Georges Bank yellowtail flounder . 385
Gulf of Maine cod .........cccceevrneene 2,761
Southern New England yellowtail
flounder .......ccooviiiiiiiiii, 150
Aggregate for remaining regulated
SPECIES ..eviiiiiiiiieeiee e 25,500

Specification of TACs and
adjustments for 1997 and beyond would
be accomplished through the annual
review framework process discussed
later in this document.

Days-at-Sea Effort Control Program

The Amendment proposes to reduce
DAS in two equal increments, on May
1, 1996 and May 1, 1997, to the level
called for in the final year of the current
Amendment 5 DAS reduction schedule.
In addition, vessels previously
exempted from the DAS program would
be subject to the effort control program
through this Amendment. Specifically,
vessels in the 45-ft (13.7 m)-and-less,
Hook-Gear and Gillnet Permit categories
were exempted from the DAS program.
Amendment 7 proposes to eliminate
these exemptions and allocate DAS to
all but the smallest group of vessels,
those 30 ft (9.1 m) or less in length.

Existing limited access vessels subject
to the effort-control program would
continue under reduced DAS
allocations. Vessels currently in the
Individual and Combination DAS
permit categories would have their DAS
allocation reduced by 35 percent of their
Amendment 5 baseline in fishing year
1996 and by 50 percent in fishing year
1997. Vessels assigned to the Fleet DAS
limited access permit category would
receive an allocation of 139 DAS in the
fishing year 1996 and 88 DAS in the
fishing year 1997.

Limited access vessels that agree to
use sink gillnet gear with a minimum
mesh size of 7 inches (17.8 cm) for the
entire fishing year could opt to fish
under a new permit category ‘““Large
Mesh DAS” and would be allocated 155
DAS in 1996, and 120 DAS in 1997.
Similarly, trawl vessels choosing to fish
exclusively with nets with a minimum
mesh size of 8 inches (20.32 cm) when
fishing under a groundfish DAS
allocation could also enroll in this
category and receive the same DAS
allocation. Again, DAS allocations for
1997 may change as the result of the
annual review process described under
the framework provisions.

Limited access vessels 30 ft (9.1 m) or
less in length that do not fish under a
DAS program would be restricted to a
cod, haddock and yellowtail flounder
possession limit of up to a maximum
combined weight of 300 Ib (136.1 kg),
but would not be subject to any limits
on other multispecies finfish. These
vessels may choose instead to fish under
the DAS program. Vessels issued a 1995
valid limited access multispecies permit
and fishing under the Small boat
exemption (less than or equal to 45 ft
(13.7 m)) that are 20 ft (6.1 m) or less
in length, would initially be assigned to
the Small Vessel (less than or equal to
30 ft (9.1 m)) category. However, due to
different methods of measuring overall
length, vessels greater than 20 ft (6.1 m)
but less than or equal to 30 ft (9.1 m)
would need to provide verification of
overall length to obtain a Small Vessel
category permit.

With the exception of one 20-
consecutive-day block of time between
March 1 through May 31 that all vessels
subject to the effort-control program
would be required to “‘take out” of the
fishery, this rule would eliminate the
Fleet DAS category requirement of
taking blocks of time ““out” of the
multispecies fishery as well as the
layover day provision currently required
after completion of a multispecies DAS.

Upon implementation of this rule,
DAS will be prorated to account for a
full fishing year beginning May 1, 1996,
through April 30, 1997.

Closed Areas

In addition to retaining the current
closed areas, the Amendment would
close additional areas, seasonally, to
reduce further fishing mortality. The
areas selected for closure correspond to
the current time/area closures imposed
on sink gillnet vessels in the GOM, that
is, the Northeast Closure Area, the Mid-
Coast Closure Area, and the
Massachusetts Bay Closure Area to
reduce the bycatch of harbor porpoise.
These areas would be closed to all gear
types capable of catching multispecies.
By extending the closure of these areas
to all gear capable of catching
multispecies, the goal of reducing
bycatch of harbor porpoise can be
realized in a less complex and more
enforceable manner, while at the same
helping to achieve the goal of reducing
fishing mortality for regulated species in
the GOM. Further, because the closure
areas range from the U.S.-Canadian
boundary, down through Massachusetts
Bay, and would be closed for different
seasons and for relatively short periods
of time, they would affect vessels more
or less equally throughout the GOM
region. All vessels would be allowed to



Federal Register / Vol. 61, No. 44 / Tuesday, March 5, 1996 / Proposed Rules

8543

transit these areas, provided that their
gear is properly stowed. To minimize
the impact of these closures on other
fisheries, gears that have little or no
impact on regulated species would be
exempt from the closures.

Exempted Fisheries

Under this proposed rule, vessels
fishing in the GOM/GB and SNE
regulated mesh areas would be allowed
to fish only in an exempted fishery,
under a DAS (multispecies or scallop),
or under the small vessel category. An
exempted fishery is one in which it has
been determined that there is a minimal
bycatch of regulated species. Currently,
a five-percent standard is applied to
fisheries utilizing mesh smaller than the
minimum mesh size in the GOM, GB or
SNE regulated mesh areas. This rule
would extend the restriction to large
mesh fisheries and would revise the
requirement to reflect the Council’s
intent that the five-percent standard is
an absolute maximum and that other
restrictions on fishing gear and/or
seasons may be considered to reduce
bycatch.

Changes To Permit Categories

The Amendment would establish two
additional limited access permit
categories and allow some vessels in an
open access category an opportunity to
qualify for a limited access permit under
specified criteria.

During the development of
Amendment 5, the open access Hook-
Gear category was promoted by the
Council as the remaining opportunity
for new entrants into the multispecies
fishery. Under Amendment 7, vessels
holding open access permits would no
longer be allowed to target regulated
species. Consequently, individuals that
may have invested in vessels and gear
based on the Council’s guidance and
that have participated in the fishery
would be given an opportunity to
qualify for a Hook-Gear limited access
permit, if they meet the following
criteria: The vessel held a 1995 open
access Hook-Gear permit and submitted
to the Regional Director, no later than
January 26, 1996, fishing log reports
dated between June 1, 1994 and June 1,
1995, documenting landings of at least
500 Ib (226.8 kg) of multispecies finfish.
Under Amendment 5 regulations, all
vessels issued a multispecies permit are
required to submit logbooks within 15
days after the end of each month. The
January 26, 1996 deadline, therefore,
actually is less restrictive than the
current provision. Vessels fishing under
the limited access Hook-Gear permit
would be restricted to setting no more
than 4,500 hooks per day. And finally,

vessels qualifying for the limited access
Hook-Gear permit under this provision
would be restricted to that limited
access category and could not select a
different limited access permit category.

A new limited access category also
would be established for vessels that
currently have limited access status and
that choose to use larger than the
minimum size mesh in exchange for an
increased allocation of DAS. The mesh
requirements for this category were
described under “‘Days at Sea Effort
Control Program.”

Vessels 30 ft (9.1 m) or less in length
that choose to fish under the Small
Vessel permit category and vessels
possessing an open access Handgear
permit category would not be allowed to
fish for, possess, or land regulated
multispecies between March 1 and
March 20 of each year.

This rule also proposes three new
open access permit categories:
Handgear, Charter/party and Scallop
Multispecies Possession Limit. Vessels
holding Handgear permits could
possess, land, and sell up to 300 Ib
(136.1 kg), combined weight, of cod,
haddock, and yellowtail flounder, and
unlimited amounts of the other
multispecies finfish, provided they use
rod and reel or handlines only (no
jigging machines). Charter/party permits
would be required for vessels that carry
passengers for hire and that do not
possess a limited access permit. These
vessels would be restricted by the
recreational fishing provisions on
minimum fish sizes, gear, and a
prohibition on sale. Charter/party
permit holders could also obtain an
open access Handgear permit to fish
commercially for multispecies finfish
when they are not fishing under hire.
Limited access scallop vessels could
obtain an open access Scallop
Multispecies Possession Limit permit
and possess, land and sell up to 300 Ib
(136.1 kg) of regulated species when
fishing under a scallop DAS.

Other Measures

The current experimental dogfish
trawl fishery in the Nantucket Shoals
area would be implemented on a
permanent basis during the time period
of June 1 through October 15 of each
year. Extensive sea sampling conducted
by the Massachusetts Division of Marine
Fisheries has shown that this fishery has
a very low bycatch of regulated species
and is, therefore, an appropriate
candidate for exemption to the mesh
restrictions. Vessels participating in the
Nantucket Shoals dogfish exemption
program would be required to have on
board an authorization letter issued by
the Regional Director and would be

allowed to retain the bycatch species
and amounts allowed in the GB/GOM
small mesh exemption area, as well as
skates in an amount up to 10 percent of
other fish on board.

Limited access vessels would be
allowed to continue fishing under the
current state waters winter flounder
exemption program. This program is
available to vessels fishing in the waters
of any state that is in compliance with
the Atlantic States Marine Fisheries
Commission’s (ASMFC) Winter
Flounder Fishery Management Program.
Additionally, limited access vessels that
are not fishing under the DAS program
would be allowed to retain up to 500 Ib
(226.8 kg) of winter flounder when
fishing under this exemption program.

Vessels fishing in the Mid-Atlantic
regulated mesh area, when not fishing
under a DAS, would be allowed to
possess, land, and sell winter flounder
up to 10 percent by weight of all other
species on board, or 200 Ib (90.72 kg),
whichever is less.

Vessels fishing in the SNE regulated
mesh area would be allowed to retain a
bycatch of skate or skate parts up to 10
percent of the total weight of other fish
possessed on board, when fishing under
the small-mesh exemption provision.
This possession limit represents a
legitimate bycatch when fishing in the
exempted species program, while
eliminating the incentive to conduct a
directed fishery on skate.

A provision would be added to the
Observer Program section that would
allow the Regional Director to accept
observer coverage funded by sources
other than NMFS, provided certain
conditions are met. These conditions
are: That all observer coverage is
determined by NMFS to be in
compliance with NMFS’ sea-sampling
guidelines and procedures; that the
owner or operator of the vessel complies
with all requirements under the
multispecies plan; and that the observer
is approved by the Regional Director.

Because the Small Mesh Area 1
exemption area lies entirely within the
Mid-coast Closure Area, the season
termination date for this exemption
would be changed to coincide with the
closure of this area. The current Small
Mesh Area 1 season of July 15 through
November 15 would, therefore, be
changed to July 15 through October 31.

Amendment 7 requires that
recreational and charter/party vessels
comply with the following restrictions:
A 20-inch (50.8-cm) minimum fish size
for cod and haddock for the first year of
the plan increasing to 21-inches (53.3
cm) in the second year; a prohibition on
the sale of multispecies finfish; and a
two hook-per-line limit for each angler.
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In addition, there would be a 10 fish bag
limit on cod and haddock, combined,
for recreational anglers. This would not
include charter/party vessels.

Charter/party vessels not fishing
under the DAS program that possess
limited access multispecies permits or
open access Handgear permits would be
required to fish under the recreational
provisions, when fishing for hire.

Amendment 7 would expand the
FMP’s existing framework provision to
remove the current 10-percent cap on
annual reductions in fishing mortality
and establish an annual process to
review progress towards fishing
mortality goals and to make changes in
the management program, including
recreational provisions. A Multispecies
Monitoring Committee (MSMC) would
be established to consist of technical
staff from the New England and Mid-
Atlantic Council’s, the NMFS Northeast
Regional Office, the NEFSC, and
representatives from the U.S. Coast
Guard, the fishing industry, and from
affected coastal states appointed by the
ASMFC. The MSMC would meet
annually and, based on a review of the
status of the resource, would
recommend to the Multispecies
Committee of the Council annual DAS
adjustments by fleet sector, target TACs
and any other management measure
adjustments necessary to achieve the
FMP’s goals. After considering this
recommendation, and any public
comment, the Council would then make
a recommendation to the Regional
Director on annual TACs and
adjustments to management measures, if
any, for the following fishing year. If the
Council fails to submit a
recommendation to the Regional
Director by February 1 that meets the
FMP goals and objectives, the Regional
Director may publish as a proposed rule
one of the options reviewed and not
rejected by the Council, provided that
the option meets the FMP objective and
is consistent with other applicable law.
If, after considering public comment,
the Regional Director decides to approve
the option published as a proposed rule,
the action will be published as a final
rule in the Federal Register.

This rule would revise the current
haddock possession limit to be 1,000 Ib
(453.6 kg) for vessels fishing under a
multispecies DAS. Existing regulations
limit possession of haddock to 500 Ib
(226.8 kg) or its equivalent, as measured
by the volume of four standard boxes or
five standard totes. This volumetric
measure has, in practice, allowed
vessels to land more than the 500-1b
(226.8-kg) haddock trip limit because
volumetric equivalent measures turned
out to be too generous. This has made

enforcement of this provision
problematic for cases based solely on
landing records. Therefore, in response
to the elimination of the use of this
volumetric measure and to address that
industry concern over vessels catching
more than the 500-1b (226.8-kg) haddock
trip limit and consequently discarding
fish, the possession limit of haddock
would be increased to 1,000 Ib (453.6
kg). Although the status of haddock
remains critical, other more restrictive
conservation measures proposed under
this plan would afford additional
benefits to this species.

For clarity, Latin nomenclature for
genus and species has been added to the
Definitions section and removed from
all other sections.

Unless changed by this proposed rule,
all measures currently in place under
the FMP would remain in effect.

Classification

This action has been determined to be
economically significant for the
purposes of E.O. 12866.

Section 304(a)(1)(D)(ii) of the
Magnuson Act, as amended, requires
NMPFS to publish implementing
regulations proposed by a Council
within 15 days of the receipt of an
amendment and proposed regulations.
At this time, NMFS has not determined
whether the amendment these rules
would implement is consistent with the
national standards, other provisions of
the Magnuson Act, and other applicable
law. NMFS, in making that
determination, will take into account
the information, views and comments
received during the comment period.

The Council prepared a FSEIS for
Amendment 7 describing the possible
impacts on the environment as a result
of this rule. This amendment is
expected to have a significant impact on
the human environment. A copy of the
FSEIS may be obtained from the Council
(see ADDRESSES).

The Biological Opinion (BO) for the
original consultation on the initial FMP
in 1986 concluded that the fishing
activities resulting from that action may
affect but are not likely to jeopardize the
continued existence of endangered and
threatened species of marine mammals,
sea turtles, and fish or their critical
habitat(s) found in the affected area.
This conclusion was re-evaluated in a
BO for the Marine Mammal Exemption
Program MMEP initiated in 1989 under
the Marine Mammal Protection Act of
1972. New information regarding
incidental take was introduced and the
conclusion of no jeopardy was reached.
Amendment 5 to the FMP contained
measures to reduce the incidental take
of marine mammals and implemented

significant effort reduction measures.
Due to the scope of the proposed
amendment and the fact that right whale
critical habitat has been designated
since the BO for Amendment 5 to the
Multispecies FMP was written, formal
consultation was re-initiated. This
consultation does not change the basis
for the original determination. The
consultation concluded that the
provisions of the proposed amendment
may affect but are not likely to
jeopardize the continued existence of
endangered and threatened species or
their critical habitat(s).

Adverse impacts on marine mammals
resulting from fishing activities
conducted under this rule are discussed
in the FSEIS.

In compliance with the Regulatory
Flexibility Act, the Council has
prepared an IRFA as part of the RIR
contained in Amendment 7 that
concludes that this proposed rule would
have significant economic impacts on a
substantial number of small entities.
The measures proposed are restrictive,
and impacts on the industry are
expected to be significant. In the early
years of the program, some vessels may
be unable to cover their costs, in part
because of these restrictions and also
due to the poor condition of the stocks.
Such vessels are expected to leave the
fishery. Relative to the status quo,
however, this proposal produces
positive significant effects on a
substantial number of small entities
after stock abundance of groundfish
recovers. The majority of the vessels in
the Northeast Multispecies Fishery are
considered small entities. The proposed
action will reduce the overall revenues
of the multispecies industry by
approximately 10 to 25 percent in the
first three years of the program
compared to the status quo. The impact
of the proposed action will not be
uniform for all vessels or all sectors.
Instead, the action will have different
effects on different gear groups, with
trawlers being relatively more
disadvantaged than other vessels. This
is primarily because trawlers produce
the largest share of total groundfish
landings and have higher costs.
Alternately, smaller independent
vessels are well suited to adapting to
year to year changes in species as
availability changes. Generally, smaller
vessels are more flexible and have lower
costs. The proposed action would allow
vessels 30 ft (9.1 m) or less in length to
be exempt from the DAS program,
provided they comply with the 300-Ib
(136.1-kg) cod, haddock, and yellowtail
flounder possession limit. Cod,
haddock, and yellowtail flounder
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comprise 15 percent of the revenue of
these vessels.

The negative effects of the non-
selected alternatives would be greater
than those of the proposed measures.
Expected impacts of the proposed action
on crew income are negative in the first
5 years of the program and positive
thereafter. Likewise, the level of
employment is expected to decline in
the short-term to an undetermined
extent but will rebound over the long
term. Projected revenues from fishing
will be positive beginning in the year
2001, which will create demand for
other goods and services in the area and
lead to increased production and
employment. The overall impacts will
be positive. The proposed action is
expected to increase net benefits to the
nation by $18 million over the 10-year
rebuilding period. The recreational
sector is not expected to be negatively
impacted by this action.

The proposed action is economically
significant for the purposes of E.O.
12866, but probably will not have an
annual impact on the economy of $100
million or more, and will not adversely
affect the productivity, environment,
public health or safety or state, local or
tribal governments or communities in
the long term. By increasing
multispecies catch rates in the long term
and reducing operating costs, the
proposed action is expected to make the
industry more productive after recovery
of groundfish stock abundance and to
increase the competitiveness of the
domestic industry in comparison to
foreign suppliers.

This proposed rule contains six new
collection-of-information requirements
subject to the Paperwork Reduction Act
and have been submitted to OMB for
approval. The public reporting burden
for these collection-of-information
requirements are indicated in the
parentheses in the following statements
and include the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding this reporting
burden estimate or any other aspect of
the collection of information, including
suggestions for reducing the burden, to
NMFS and OMB (see ADDRESSES).

The new requirements are:

1. The Nantucket Shoals Dogfish
exemption, OMB# 0648-0202, will
require vessel notification (2 minutes/
response).

Revisions to the existing requirements
are:

2. Proof of VTS installation, OMB#
0648-0202, (2 minutes/response);

3. Call-in or card system, OMB# 0648—
0202, (2 minutes/response);

4. Limited access permit, OMB#
0648-0202. Appeal of the DAS
allocation will require written
submission (2 hours/response);

5. Limited access permit appeals,
OMB# 0648-0202, appeal of denied
permits will require written submission
(0.5 hours/response);

6. Three new vessel permit categories
(Handgear, Charter/Party and Scallop
Multispecies Possession Limit), OMB#
0648-0202, are created with no increase
in burden above that currently
associated with vessel permits.

Notwithstanding any other provision
of law, no person is required to respond
to nor shall a person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number.

List of Subjects in 50 CFR Part 651

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: February 26, 1996.
Gary Matlock,

Program Management Officer, National
Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 651 is proposed
to be amended as follows:

PART 651—NORTHEAST
MULTISPECIES FISHERY

1. The authority citation for part 651
continues to read as follows:
Authority: 16 U.S.C. 1801 et seq.

2.In §651.2, the definition for
“Charter and party boats’ is removed,
and the definitions for “Alewife”,
“American shad”, ““Atlantic croaker”,
“Black sea bass”, “‘Blowfish”,
“Bluefish”, “Charter or party boat or
charter/party boat”, ““Conger eels”,
“Cunner”, “Dogfish”, “Exempted gear”,
“Fourspot flounder”, ““Hagfish”’,
“Handgear”, ““‘Handline or handline
gear”, ““Hickory shad”, “John Dory”’,
“Longhorn sculpin”, “Mullet”,
“Multispecies Monitoring Committee”,
“Rod and reel”, ““Scup”, *‘Sea raven”,
““Searobin”, “‘Skate”, ““Spot”, *“Summer
flounder”, “Swordfish”, “Target Total
Allowable Catch (TAC)”, “Tautog”,
“Tilefish”, and “Weakfish’’ are added,
in alphabetical order; the definitions for
“DAS (Days-at-sea)””, “‘Out of the
multispecies fishery or DAS program”,
and “Sink gillnet” are revised to read as
follows:

§651.2 Definitions.

* * * * *
Alewife means Alosa

pseudoharengus.

* * * * *
American shad means Alosa

sapidissima.

Atlantic croaker means
Micropogonias undulatus.
* * * * *

Black sea bass means Centropristis
striata.

Blowfish (puffer) means any species
in the family Tetraodontidae.

Bluefish means Pomatomus saltatrix.
* * * * *

Charter or party boat or charter/party
boat means any vessel carrying
passengers for hire to engage in
recreational fishing and that is not
fishing under a DAS.

* * * * *

Conger eels means Conger oceanicus.

* * * * *

Cunner means Tautogolabrus
adspersus.

DAS (Days-at-sea) means the 24-hour
periods of time during which a fishing
vessel is absent from port in which the
vessel intends to fish for, possess or
land, or fishes for, possesses, or lands
regulated species, or for gillnet vessels,
the 24-hour periods of time beginning
when the gillnet vessel leaves port with
the intent to fish for, possess or land, or
fishes for, possesses or lands regulated
species, and ending when a gillnet
vessel returns to port with all of its
gillnet gear that was in the water on
board.

* * * * *

Dogfish means spiny dogfish, Squalus
acanthias, or smooth dogfish, M